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' Tothe Right Its 


L4 WRE NC E Viſcount Hyde of 
 KRenellworth, Baron of Wooten Baſſet, 
Primier Commiſſioner of the Treaſury, 
Gentleman of His Majeſty's Bed-Cham- 
ber, and one of the Lords of His Ma- 


jeſty s moſt Honourable Privy Council, 


And to the Right Honourable 


DANTEL Lord Finch Primier Com. 
miſſoner for Executing the Ofhce of 
Lord High Admiral of England, and 
one of Hi Majeſty's moſt Honourable 
Privy Council. 


My Lords, 
Know it is a thing Sacred to write either of Laws or 
Hiſtories, they not being to be touched or medled, but 
with an upright mind and undefiled hands ; ( and for 
that cauſe their Repoſitories of Old were always in the 

dacred Treaſuries of Princes, or in the ſecret receſſes of 
emples, as the moſt undoubted ſecurities of thoſe that went . 
& 3 before, 


ttefore, and the firmeſt Guarrantees of them that ſhoull 
ſucceed) yet to. Eternize ( though not with that perfettion) 
the bumbleſt of my Service to Your Lordſhips , have I pre 
ſumed to compile and conſecrate this Naval Tratt of th 
Laws to your Noble Protetion : The conſideration of you 
emment Virtues, not only by deſcent from thoſe great Pillars 
of Empire: and: Loyalty , your Predeceſſors ; but your moſt 
incomparable - and ' indefatigable Induſtry and Knowledge n 
matters, 'Pablick , hath rendred you not only ſerviceable t: 
; the Crown, but truly eſteemed in the hearts of every good 
and upright man :* This Nation now reaping the mighty ad 
vantages under your Influence, in reference to Commerce 
Navigation,” which ſhe hath ſo many Ages laboured for. 
Youchſafe , beſt of Friends , to-the beſt of Kings, and 
Good of bis People, the Acceptance of this rude Sea-Skif 
from the meant/t of your Servants, who , though deficit 
# every thing that might contribute to the perfettion of 4 |, 
Piece fit for ſo Noble a Favour ; yet wants he not a hearfſ t 
"10 let the World know he is, 0 
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MY LORDS, 
Your Lordſhips 
Moſt humble Servant 


(barles Moll 
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HE Wiſdom of God is highly to be admi- 

| red, who hath not endowed the other li- 
ving Creatures with that Soveraign Per- 

fetion of Wiſdom, but. hath ſecured and provi- 
ded for them by natural Muniments from aſſault 
and peril and other neceſſities: But to Man, he 
formed him naked and frail, becauſe of fturniſh- 
ing him with Wiſdom, Underſtanding, Memo- 
ry, and Senſe to govern his Aftions, endowing 
him with that pious affeQion of deſiring Society, 
whereby one is inclined to defend, love, cheriſh, 


and afford mutual aid to each other : Nor hath r,gaviw, 
he in no leſs wonderful manner ( infinitely tran» {%. s- 


ſcending all humane wiſdom and: underſtanding) 
created the material World to be ſubſervient to 
his Being and Well-being : Yet without humane 
Underſtanding and Reaſon did he not build a 


ff Ship , raiſe a Fort,. make Bread or. Cloth; bur 


theſe came to paſs only 4 humane Arts and In- 
duſtry, in which by the Revolutions. of the Ce- 


4 leſtial Bodies, Times and Seaſons, Materials and 0» 


| ther neceſlaries are brought forth, by the alterati- 
on of which mea in their proper ſeaſons reap the 
fruits of their labour ; ſo that there is no Society, 


*.Nation, Country or Kingdom but ſtands in need * $:neca 4. 4 
of another : hence it is that men knowing each q- Þn{þciis, ca 


thers neceſſities, are invited to Traffick and Com 
merce 1n the different parts and immenſities of 
this vaſt World to ſupply each others neceſſi- 
ties, and adorn the conveniences of humane life. 

. And asGod hath fo ordered this wonderful de- 
omen of his Creatures on each other, ſo hath 
he by a Law immutable provided a Rule for Men 
$.10 all their ations, obliging each other-to the-per- 
a } formance 


formance of that which is right, not only to Jus 
* Zez. t vim, Tice F, but likewiſe to all other Moral Vertues; 
P. © es © the which is go more but the ditfate of right Reaſon 
Mr” * founded in the Soul of Myn , ſbews the meceſſity to 
be in ſome att by its convenience id diſconvenience 
im the ratlonal' Nature in Man, and conſequently 
that it #4 either forbidden or tommanided by the Au- 

thor of Nature, who #s the Eternal (reator of all 
things. And asGod hath imprinted this univerſal 

Faw in the minds of all men, ſo hath he given 
- men power:(fociety being admitted) to eſtabliſh 
other Laws which proceed from the wall, tlie 
which i drawn from the Civil Power , that is; 
from him of them that tyle the Commonwealth 
or Jociety of Fteemen united for their common 
benefit, (which is called the Laws of Nations) atid 

_. Which by the will of all or many Nations, hath'} 
[| Vaſguex 2. received force to oblige; ang is || proved by a cont- 
Fe: 54+ 4 tinned uſe and teſtimony of Authentick Memo- 

—_ of open or Skilfil Men. © © 

E ; ow by the Laws of Nature every man 1s 
* 74 bound to profit another in what he can *#, nor is 
F#-5. ,,,- 2c lame only lawful bur commendable ; fo true 
pat was that ſaying, Nothing i more ſerviceable to 
| | Oleere ic, . man than 4y\|:; But if man ſhall neglect this 
Wh i immutable Law in the ang and affifting his 
 - = fellowCitizen, and inquire arid diſpute why God 
. hath hid rhis neceſſity upon him; and when Op- 
portunity gives'ledveto'take the benefit'of Wind 
or Tide, tf order ro His furniſhing himſelf or 
Neighbour with-thoſe thitygs that Fa hutnane 
life? t6'gifpute the Capfts bf thelf tx and re- 

flux, and fiow they vary #t& change; henot on-N 

ly offends the” Laws of 'Nature', but afftimes 2} 

power oP deftroying Society, and colerventhy | 

beeomes (at the leaſt )a wilfut Tranſgreffor of * | 
ws of Nations. b. 1A" k And 


7 


d. 


- And though the Eternal Power hath ſo Eſta- 


bliſhed this neceffity in Mankind, that every man 
thould ſtand in need of another man, yet ſogreat 
a Providence is over induſtrious men, that-{carce 
any man not difabled by Nature or Accident, 
Sickneſs, impotency, and the like, but by his in- 
duſtry and pains may earn more than would ſup- 


| _ neceffities;and ſo muchas any man gets by 


g truly Induſtrious above what ſupplies his 


. neceſſities, is ſo much beneficial to himſelf and 
Family, as alſo an enriching to that Kingdom or 


State where he reſides : from whence it is, That 
all Mankind (preſent or to come) are either 'Tra- 
ders by themſelves or others; and the ends de- 
higned by Trade and Commerce, are Strength, 
Wealth and Imployment for all ſorts of People, 


; (where the ſame doth moſt flouriſh ) the end, 
* tending to the Advancement, Opulency, and þ?. :z. 


Greatneſs of ſuch a Kingdom or State. 


Conſtantinople (the Throne once of Chriſten- _—_ 


dom) having been ſack*t by Mahomer the Second, Hiſtor: c 
became a place of deſolation as well as horror, Monar<, 


yet he by granting a free Trade and Religion, 
ſoon after repeopled that great ( but unhappy ) 
$pot. Nor did Silemw tread amils in following 
the ſteps of his Vitorious Predeceſſor, when ha- 
ving the like ſucceſs on Tawris and Grand Cairo, 
he tranſlated the Perſian and Egyptian Artificers 
and Traders to that repeopled City, following 


the Example of the Roman Virtues. Nor did 
our Victorwus Third Edward deem it an At un- Aim, Crs 4, 


beſceming his great Wiſdom , when he brought $52. =- 


in the Waſloons, whoſe Induſtry ſoon Eſtabliſhed ** *©3") 
the Woollen' Manufafture , he vouchſafing ta 


giveno leſs a fecurity for the enjoying their then 
granted Tratmunities and: Priviledges, than his 
a 4 OW1 
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own Royal Perſon. + Nor did that politick Prin- 
»- cels * ſhut her ears from embracing the; Qffer' of 
' © thoſe diſtreſſed Burgundians (after the'Example of 
* her Great and Royal Predeceſſor) who ſought re- 
© 11eren fuge in her Dominions from the rigid ſeverity of 
rlftor. Belz, the long-bearded Alva, who planting themſelves 
lb. 3. by her appointment at Norwich, Colcheſter, Canter- 
bury, and other Towns, haye'of thoſe places (then 
only habitations for Beggars) raiſed them now 1n 
competition with (if not excelling)all, or moſt of 
the Cities in Ezgland, for Riches, Plenty , and 
Trade. Nor need we run into the Hiſtory of 
. earlierTimes to give an account of the many King- 
doms and States that have riſen by Induſtry and 
Commerce ; *tis enough if we caſt our Eyes'on 
our Neighbour the Hollander, a place by relation 
of Ortelius , not much bigger than Tork-ſbire, 
and ſuch a Spot, asif God had reſerved it as a place 
only to dig Turf out of, for the accommodating 
thoſe Countries wherein he hoards up the miſeries 
of Winter, it affording naturally not any one Com- 
modity of uſe, yet by Commerce and Trade (the 
Daughters of Induſtry) it is now become' the 
Store-houſe of all thoſe Merchandizes that may 
be collected from the riſing to the ſetting of the 
Sun, and gives thoſe ——_ a name as large and 
high as the greateſt Monarch this day on Earth : 
Nor need we paſs out of Chriſtendom to find Ex- 
amples of the like, when Yenice, Genoua,. Labeck, 
Embaen,and the reſt ofthe Hanſiatick Towns (once. 
the Marts of the World, till Sloth, Luxury, and 
Ambition got within their Walls, and'drove it to 
Ports of Induſtry) that have ſince kift and em- 
brac'd it, the which this Iſle, by the Influence of 
his Royal Majeſty hath been no ſmall ſharer in. 
- Hence it1s, that Trade ang Commerce are now 
he St I become 


- 
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| become the only QbjeQ and Care of all Princes 


'and Potentates, 'its Dominion not bei acquired 


by the ruful face of War, whoſe footſteps leave 
behind them the deepimpreffion of miſery, deva- 
ſtation and poverty , they'knowing the return of 
Commerce1s Riches, and Plenty of all things con- 
ducing tothe benefit of humane life, and fortifying 
their Countries with Reputation and Strength. 

It-was Trade that gave occaſion tothe bringing Amo 1655, 
of thoſe mighty Fleets toSea, as if God had left it 1572» 1573- 
to them to decide by force ( wherein no Age or 
Time can witneſs the like ) the Empire ot the 
World: Henceit was,(theadvantages being found 
whichariſe by Commerce)that Navigation got its 
birth intothe World, reducing the ſeveral Nations 
on the Earth by that means to beeven asone Com- 
mon Family ; and when in this Iſle we were even 
in the ſtate of Canibals, it brought in a People 
that inſtructed us in Arts, Policies aud Manners, cam». 
and taught us actions no leſs virtuous than thoſe 
themſelves followed; And although long and diffi- 
cult it was before that Mighty People could be 
brought over to have thoughts of the advantages 22s omni 


. I vr indecorus pa'rie 
ariſing from Commerce and Navigation (they only ;, 2.7; 


propounding to themſelves Blood, Slaughter, Con- 46. r. Dec. 3: || 


queit, the Riches and Spoils of Nations ; ) but 

when they entred into the Carthaginian War , a Though they 
quarrel with a People not worth the oppoſition ofa i741 wo 
Tribune (as they thought) but finding that neither and 74 Gallies 
Tribune nor Coxſul , no nor the Flower of the Ro- pier Cos 
man Army was able to withſtand them, or to pre- cyllegue,asPe- 
vent the Invaſion of their Country, and then in 5% obſerves, 
the very bowels of the ſame, put it to the Que- | 
tion, Rome or Carthage Miſtreſs of the World ? 

they began to conſider whence and from what 

cauſes thole unknown. Africans ſhould ——_—_— 
6 - » Ba t = of 8 


the Conſeript Fathers and power of Rome, and 


ſhould dare to diſpute with thoſe that had led ſo 


many Captivated Kings in Triamph, and brought 
ſo many Haughty Nations to truckle under their 
Viftorious Eagles, at laſt they found it was Com- 
merce and Navigation that gave power and force 
to that mighty People; then it, was that Rowe be- 
gan to know that Kome could not be Rome without 
« Naval Force; the which, and to redeem their 
bleeding Honour, they ſoon haſtened and equipe, 
great as their Competitors; afterwards Argentun 
being won, Carthage became no more impreg- 
nable, after which with Peace they plowed the 
Neighbouring Streights to Tinges *, Gades, and the 
Hercitean Streizhts ; nor could any thing be too 
difficult afterwards, till they arrived on the Britiſh 
ſhore, where beholding her ample Bays, Harbours, 
Rivers, Shores and Stations (the Jewels and Orna- 
ments of that Spot, and having made a Conqueſt 
of the ſame) they ſoon- cultivated into our rude 
Natures the ſpirit of Commerce,teaching and inſtru- 
ing us in thoſe polite ways that fortifie a King- 
dom by Naval force, «s the Standard and undenia- 
able marks of Empire; and by aiding and teaching us 
in the driving on a continued and peaceable TraCt 
of Commerce,we have fathom'd theunknown depth 
of the Indian Shores, uniting as it were Extremes, 
made the Poles to kiſs each other,teaching usthere- 
by, that it was not the vaſt Immenſities of Earth 
that created Empire, but Situation accompanied 
with Induſtry,Commerce and Navigation that would 
enable a People to give Laws to the World : In 
the purſuit of whole Vertues this Nation hath not 
been wanting, and of following their great Dire- 
tions in the enlarging our Fleets; for they, when 


they advanced their Eagles on the Britiſh Shore 
; found 


found os not then without Ships of Force, time 
having not been fo envious to this Hland,as to eat 

out thoſe Records wherein mention is made * that * Strabo,jb, 4; 
the Brizainsaccompanicd the Cyabriansand Gaules | 
in their themorable Expedition toGreeze, long be- 

fore the Incarnation of 'the Worlds Saviour ; and 

it was fron that Center that the mighty C2/ar firſt 

drew his Line, and took thoughts of plowing the 

Ocean to find out that Warlike Pevple to face his 
Victorious Legions, when, having landed, and 

finding a place adorned by Nature beyond any 

thing that could be called great, taught us to main- 

tain that Superiority of Dominion; that no neigh- 

bouring Nation ſhould frequetit our peaceable 

Shores, and thoſe Merchants that came, aſſigned G5 Town 
them places todrive their CommerceandTraffick, near 7armaurh 
jealous that any Neighbouring: Rival ſhould kiſs (6g wer. 
his beloved Britannia but a Rowan, and for whom bouring Mer- 
he fetcht ſolong and tedious a March ; thus in our <5. 
Infancy teaching us both Defence and Commerce. 


' And when that mighty:Empire began to decline, 


and thoſe remaining, Romans began to moulter and 

mix among'the' Natives, and to become as one " 
People again, then Sloth, Luxury and Idleneſs (the 
fore-runners of ruine) invaded our Shores by a 

fatal ſtupidity, it ſuffered -our floating Caſtles 
(Bulwarks of the Kingdom) torot1in their neglect- 

ed Brihe, and our Ports to be ſurveyed by Foreign 

people; which ſupine negligence ſoon ſubjected us 

a prey to our ambitious Neighbors, who no ſooner 
finiſhed'their Conqueſt,and ſheath'd their devou- | 
ring Swords, but each (as if inſpired by the very jy;cnchu, 
Genius of the place )equipt out Fleets great as their priſcis Anglo- 
Competitors, ' to {eture what they had ſo dearly !7 2/9, 


written Orig» 


won,of whom Story makes mention of the mighty nally by vi, © 


- Arthur, no leſs famous in his Warlike Atchieve- £4mbara. 


ments, 


ments, than in.leading his Squadrons as far as {ce- 

land, bringing thoſe Northern People to. pay 0+ 

beyſanceto his Victorious Standard, and acknow- 

ledge him as their Supreme Lord even: from: the 

Britiſh to the Ruſſian Trafts, and'by him left-to 

+ Inſerted 7. the famous Eager *,, whonoſooner found' his un- 

atrvards doubted Right, butr elolved ro vindicate that Do» 

\ yr by minion which his-Royal:Predeceſſor had with ſo 

Conqueror. much glory acquired, and with ſo greatcarecom- 

municated and remitted down: to his Succeſſor : 

Mr. Selden's With no leſs a number than four hundred Sail of 
noe Caen Ships did that-mighty Prince at once cover the 

10. to the 16, Neighbouring Ocean, making them the Partcullis 

of this le and the adjacent Seas, by which he yin- 

dicated his Dominions on the Waters, and gave 

Laws inthe Chambers of hisEmpire: Nordid his 

Succeſſors Camwtw, (whom Record makes mention 

that having laidthat ancient; 'Fribute called Dane- 

gela, for the guarding of the Seas and Soveraignty 

of them, was emblematically exprelt ſitting on the 

ſhorein his RoyalChair while the Sea was ons, 

Marth, W:ſtm, {peaking , Tu mez ditionts es, 4 terra in qua 

Amo 1035, (eDeo elt, if. ) Egbert, Althred, Ethelfred, forget 

4%: .,. the aſſertionof their great Predeceſſors Dominion 

Clauſwn, lib, 2. and Soyeraignty of the ſame under np lower a ſtile 

Ps 27s than Supzeme Lozds and Gobernours of rhe 

| Decean, ſurrounding the Bzitiſh Shoze, never ſo 

muchas conteſted by any Nation whatſoever, un-+ 

leſs by thoſe that attempted the Conqueſt of the 

entire Empire, in which thax became ſubjeQ to 

Fate as well as the other of the Land ; Nor did 

the ſucceeding Princes alſo of the Norman Race 

ſtart or wave that mighty adyantage in their ſuc- 

ceſhive Claims, and maintaining their Right tothe 

adjacent Sea. as appeared not long after by that 

tamous Accord made bexween Eaward the ped 

| anc 


andthe French King Philip the Fair, calling * him * cote 4. tft. 
to an account for Piracies committed: within the {+ 142 
Britiſh Seas ; the. Submiſſion of the Flemminegs in 
open Parliament in the Second Edward's Reign ; 
and the Honour or Duty of the Flag, which the 
politick King John had above Four hundred years 
ſince'challenged by that memorable Ordinance at 
Haſting || there decreed to take place univerfally, || Imer Leges 
not barely as a Civility, but as a Right , to be —_— a 
= cum aebita reverentia, and perſons refuſing, tO'Regis Johan. 2- 
aſſaulted and taken as Enemies; the ſame not 
only to be paid to whole Fleets bearing the Royal 
Standard , but to thoſe Ships of Priviledge that 
wear the Princes Enfigns or Colours of Service : 
Nor was this barely a Decree written, but nobly 
aſſerted by a Fleet of no leſs than 500 Sail in a 
Voyage Royal of his, wherein he failed for Ireland, 
in his way commanding all Veſſels which he met in 
the Eight circumfluent Seas to pay that Duty and 
Acknowledgment. Nor was the Third Edward 
ſlow in following the ſteps of his wiſe Predeceſſors, 
when he equipt out a. Fleet of no leſs than 700, 
| (though on another occaſion) with 200 of which 
he vanquiſhed a Fleet of twice the number before 
Calice, to the loſs of 30000 French. Nor did 
our Victorious Conquerour of the ſepulchre the 
Great R#chard, in his return from the Holy Laxd 
want a Navy Royal to attend him home, by the 
force of which he took and deſtroyed near 100 
more Ships of the French. And look we but intothe 
mighty ACQtions of the ſucceeding Princes, we ſhall 
find that all that ever deſigned Empire were zea- 
lous in theencouragement of Navigation, looking 
on that Axiomas undeniable,* Qu: Maretener,cums * Cic. ad Arie, 
meceſſe eſſe rerum potiri,and that without which the * 1%: #2: 7- 
Britiſh Soveraignty is but an empty Title. mn 
or 


Born in Erg- 
Hand, bur r«fi- 
dent at Genoa, 


Hen. 7. 
Campanel. Hiſt, 
Hiſpan, 


Nor ought alone the Praiſes of thoſe great Mo- 
narchs, whoſe mighty care had always been to 
preſerve the Reputation of their Empire in their 
Maritime preparations, ta be remembred; but alſo 
thoſe of our Inhabitants, who always have been as 
induſtrious to follaw the Fes Pry of thoſe 
Princes under whom they flouriſh'd,and who with 
no leſs Glory and timely application in 'F , 
did conſtantly follow the examples of thoſe. of 
Genoa, Portugal, Spaniards, Caſtilians and-Vene- 
tians, whote Fame in matters of Commerce qught 
to be inrolled in Letters of Gold, {ſince the Ages 
to come, as welt as preſent, having been doubly 
obliged to their memory, the third of which ma« 
king uſe of a diſcontented Native of this He, the 
Famous Columbus who, prompted by that Genius 
that naturally follows a Native wiſe man, dilco- 
vered a new World, in whoſe Expeditjon he fa- 
thomed unknown Paths, anddeteGted the Autilher, 
Cuba and Jumaca, &c. and the Terrq Firma of the 
American Shore, who taking his Conjettures from 
the ſpiring of certain Winds from the Weſters 
Points by ſtrong impule, accompanied with thax 
Philoſophy he attained to, concluded ſame Can+ 
tinent muſt needs be hid in thoſe unknown Patts ; 
his Service being firſt offered: to his Prince || and 
refuſed, he was ſoon after entertained, purely an 
the Faith of that Noble Princeſs }/abells of Spain, 
who for 17000 Crowns ( for which ſhe engaged 
her Jewels) received not long after as many Funs 
of Treaſure, and to her hushand's own uſe in 
eight or nine years tune came abvye Fifteen hun- 
dred Thouſand of Silver, and Fhree hundred 
and fixty Trans of Gold. Thus Ingenuity engou- 
raged, though in one ſingle perſon, hath occaſio- 
ed Wonders,and from a {mall Kingdom{as Spain 

it 
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it hath ſince raiſed its headinacondition of bring- 


ing all thoſe many Kingdoms and vaſt Immeaſities 


of earth which they poſſeſs. under their ProteRi- 
on, putting them once on thoughts of no leſsthan 
an Univerſal Ponarchy; We need only mention 
Sebaſtian Chabot a Native of Briſtol, who diſcover- 
ed Florida and the Shores of YV:rginia dedicated to 
that Virgin Princeſs Elizabeth ; Thorn, Ellkot,Owen, 
Gwyned, Hawkins, Cavendiſh, Furbiſber, Davis, Stad- 
ſon, Raleigh, and the way Drake, who 
was the firſt ( agreed univerſally) of any Mortal 
towhom God vouchſafed the ſtupendious Atchiey- 
ment of incompaſſing not this New World alone, 
but New and Old together,twice embraced by thax 
mighty Man, who firſt making up ta Nombre de 
Dzos, got ſight (with tears of joy) of the Southern 
Seas, the which in five years after he accompliſh- 
ed, paſſing through the Magellen Sireights towards 
the other Izdzes, and doubling the | cans Pro- 
montory, he circumnayigated the whole Earth. 
Nor ought that truly —_ Captain Sir John 
Norborough be precluded from having place after 
the mighty Drake, he having not long {ince paſſed 
and repaſſed the Mage/lan Srreights, by which that 
worthy perſon hath performed that Atchievemeng 
which was never yet done by any Mortal before. 
Toreckon up theparticular Actions of John Oxex- 
ham(a ſharer in that mighty performance of Drake) 
of his drawing his Veſſel up toLand,and covering 
the ſame with boughs, palſed the unknown paths 
of Land from Nombre de Dios to the South Sea, 
and there building a Pinnace , enters the Ifle of 
Pearls, and from the Spariaras takes a Treaſure 
almoſt beyond credit ; of the indefatigable dili- 
= of Willoughby, Burroughs, Chanceler, Button, 
uffin, Furbiſher , James Midaleton , Gilbert Cum- 
berland, 


berlad,, whoplowed up the North-Eaſt and No#th- | 
WeſtCathaianandChinapaſſage; of Jonesahd Smith, 
whoſe Fortune and Courage was great in thoſe 
Parts; of Poole, who found out the Whale Fiſh- 
ing ; of Captain Bennet the firſt Diſcoverer of 
Cherry-land; Gillian and of Pett, and Jackman 
that paſſed the Vaigates, Scythian Ices, and the Ris ' 
ver of Ob, as far as Nova Zembla; nor of the Fa- 
mous Davies and Wood , who had penetrated to 
86 degrees of Latitude, and almolt ſet their feet on 
the Northern Pole, and for truly valiant the fa- 
mous Moyk ,, Blake , Lawſon, Mimes, Sandwich, 
Ofſſery, and the never to be forgotten. Spragg, and 
living his Royal Highnefs Yort's Vitorious Duke, 
and the brave Rupert, Men whoſeCourageand glo- 
rious Actionsas well in Battles as 1n the atchieving 
of Diſcoveries, and pointing out toplaces for an im- 
menſe Improvement in Navigation & Commerce, 
onght to beinrolled inthe Temple of Fame as Mo- 
numents to ſucceeding Ages, of their mighty and 
laborious Travails and Induſtry. The conſidera- 
tion of all which gave ſome ſparks of encourage- 
ment to the writing the enſuing TraQ, eſpecially 
when refleCting that among all Nations there is a 
Common Law which governs the mighty thing 
of Navigation and Commerce, I had ſome impel 
ſes more than ordinary to induce me to the fame, 
eſpecially at a time when Navigation and Com- 
merce were never ( from the'ereftion by Divine 
inſtin& thatmighty Prototype the Ark to this pre- 
ſent Age ) in greater efteem than now , and by 
which we have found vaſt andgreateaſements and 
diſcharges from thoſe Royal and juft Rights and 
Dues which-now and of Old were juſtly due to 
thoſe that Govern'd this Empire; therefore ought 
by a'l ways and means to be fortified and encou- 
raged, 
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raged, be it by whatſoever Art, Science or thing 
that does in the leaſt point out towards the ſame. 


' Nor was it then wanting in thoughts to promote 


and incite the Profeſſors of the Law, raiſing and 
Rirring uptheir Genius to the advancement of the 
Law 1n this point; and though I believe many 
have wiſht that ſuch a thing might be, yet none 


that I can find have ever yet attempted the ſame : 


nor is it poſſible, unleſs thoſe things which are by 
Law conitituted and known, be rightly ſeparated 
from thoſe that are »atural ; for natural Law is 
immutableand always the ſame, therefore may ea- 


. fily be colleQted inta Art. But things that come 


from Conſtitution, becauſe they often vary aud 
change, and are divers in divers places, are put 
without Art, as other Precepts of Laws poſitive 
or municipal; hence it was that the Conſtitutions 
and Laws of Rhodes, for their Juſtice and Equity, 
got footing amongſt the Rowans as wellas amongſt 
other the bordering People on the Mediterranean, 


Rhodiorum uſq; rerum memoriam diſcipline Navalis Hanil. pro Ordt. 


& gloria remanſit ; yet when they, as well as the 
Romans, became ſubje& to Fate, they then re- 
mained only as Examples of Juſtice and Reaſon for 
others to imitate and follow : Anobſe- 


quious Adorer of which was the great 
TJuftinian, who cauſed them to be in- 
ſerted into the Civil Law ; and though 
they obtained a place amongſt others 
of the Ancient Romans as well as the 
Modern, yet have they notall received 
by cuſtom ſuch a force as may make 
them Laws, but remain only as they 


And Mr. Serjeant Calis muſt 
be ſo underſtood of the anci- 
ent Civil and Modern Romas 
Law reduced into one, and 
they are not now two Laws, 
one Civil, and the other Im- 
perial, bur only one, that 15, 
the Imperial. Vide his Read- 
ing. on the Stature of Sewers, 
Sed. 1, fol, 31. 


have the Authority in ſhew of veaſon, which 

binds not alwaysalike, but varies according to cir- 

cumitances of time, place, ſtate,age,and what other 
b 


CONV EC» 


— The Anciclesof Enquiry at» FR £,4es or Imperial, conſidered onl 
The Inquiſicion at Qniadorongh, 


— Conſtitution, but only eſteeme 
and valued by the reaſons found in them, 
applied to the caſe emergent. 


Tis true, that in Rome and ſome other parts of 
Ttaly and Germany, and the Kingdom of Portugal, 
in all thoſecaſes wherein the municipal Ordinances 
of thoſe Countries have failed in providing, the 
Imperial Laws ( if the caſe be ſuch as that it zo 
Tragus peccado, or be not ſpiritual ) is there made 
of torce ; but there is no other Nation, State or 


Republick can be named where any part of the 
os of thoſe Imperial Laws hath obtained the 
Juſt force of a Law, otherwiſe than as Cuſtom hath 
particularly induced it ; and where no ſuch ſetled 
Cuſtom hath made it a Law, there it hath force 
only according to the ſtrength of reaſon and cir- 
camſtance joyned with it, or as it ſhews the Opi- 
nion and Judgment of thoſe that made it, but not 
at all asif it had any commanding power of obedi- 


ence, that is, valet pro ratione, non pro indutto jure 


| Selden's Titles £70 Yatione quantum Reges Dynaſte & Reipublice 


of Honour, lib. 7ntra poteſtatis ſue fines valere patiuntur : And for 
Wr. cap, ts Spain it is obſerved, Hiſpani duplex habent Jus ſolum 
anonicum ſcilicet  Regium ; Civile enim (mean- 

ing the Imperial Laws) non habet vim Legis, ſed ra 

tionis. And ſince this Kingdom, as well as moſt 

others, being free fromall ſubjection tothe Empire, 

having conſtituted or known Laws of its own, 

excludes all Imperial power and Law, otherwiſe 

than as Cuſtom hath variouily made ſome __ 

ION 


conveniences or inconveniences meets with it ; nor 
have thoſe Laws, inſtituted at Okror, obtained 
any other or greater force than thoſe 


from the reaſon the whichare not be 


49 E.3. Amo 1375. Statutes of Come Laws by any particular Cuſtom 
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fion, IT applied rid felf to the ne of ſuch 
matters, according to my 1nconfiderable Judg- 

ment, as are either confined by the "cen. 

A Ky of the Three Eftates, or that which 

hath in ſome meaſure obtained by continued Cu- 

ſtomthe force of Law in reference to matters Ma- 

'ritime and of Commerce gs well in caſes publick 
as private. 

_ Bythefirſt part of which I thought it neceſlary, 
fince Nature by Traffick hath made us all Kinſmen, 
to conſider and examine upon what Grounds, and 
in what manner Commerce was firſt procured and 
eſtabliſhed, which is by the Laws of Leagues,Em- 
bafſies, and the like, which is a thing fit to be 
known ; fo likewiſe of what may interrupt the 
fame, and likewiſe of thoſe perpetual Rights that 
are between thoſe that have any reference to Sea» 
faring cauſes in matters Civil. 

- In the proſecution of this Work, TI have taken 
care toreferthole things which pertain to the Laws 
of Nature unto Notions fo certain, that no man, 
without offering of violence to himſelf, may deny 
them ; and to aſcertain the truth of ſuch, I have 
uſed the Teftimonies of fuch Authority (as ini my 
weak Judgment are of Credit to evince the fame) 
and as to that Law which we call the Law of Will 
or common conſent or the Law of Nations, for 
thatwhich cannot by ſure conſequence be deduced 
out of furePrinciples, and yetappears every where 
obſerved;muſt needs have its riſe from free will and 

conſent, which is that which is called the Law o 

Nations ; both which (as much as poſſible) ha 

been-endeavoured to be kept aſunder where the 

matter hath required tt. And for the Civil Law, 

T have aſcertained the ſeveral Authorities which I 

have made ule of, that s, of the Romans, Inns 

2 three 
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It is called ' Imperium, be- 
cauſe ic proceeds from the Au- 


_ right inherenr in the dibhio ſmpiex, and the like, and of the H 
Leg. I. $. de Conit, Princip, boundi 


Coke /tb. 10. fol, 73. in le Caſe 5 . _ 
det Moo ſualſes, in effe& tendsto queſtion the Gover 


yp ſorts, the PandeFs, the Code of Theodofiat | 
and FJuſtinian, the Novel Conſtitutions, and. thels 
moſt excellent Juriſconſ#lts that have by their pro- 
foundneſs of Judgment illuſtrated the obſcure paths 
of the ſame Law ; the third thoſe moſt excellent 
perſons who joyned Policy toLaw, as Grotins, Ra- 
leigh, Bacon, Selden, and the like. Of other Pieces, 
that of Shardius, entituled Leges Navales Rhodio+ 
rum & ſelefte Rhodiorum, Petrus Pekins the £ga« 
lander, Locinius, Vinius, that of Oleron colleQed by 
Garaſias alias Ferrand, and Cleriack. 

- As to thoſe matters that have paſſed the Pikes 
at the Common Law, I have as carefully as poſſible 
referred to their ſeveral Authorities In the whole 
Work I have no where medled with the Admiralty 
or its Juriſdiftion, knowing, well that' it would 
have been unpertinent and ſawcy in 
me to'enter into the debate of Imperts 
Judge, and. nor 197% merum, Imperium mixtum, wuriſe 
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ing out of Juriſditions, which 


ment, and -trip up the -Power- that Þ} ' 

gives Laws and ProteCtion to us, ſince all that FI 
can be faid, as well on the one {ideas the other, 
hath been ſo fully and Learnedly handled and 
treated of by ſeveral Worthy Perſons, (that have 
indeed faid all that can be f{aid ) but more eſpe- 
cially in that Famous Diſpute not long ſince we 
fore -His Sacred Majeſty. in Council, -where all 
the moſt Elaborate and Ingenious Reaſons that 

could be drawa by the Skill of a Learned Civi-J 
lian, were there aſſerted in vindicating the Ad- 
miralties JuriſdiQtion, by the Judge of the ſame, 

Sir Leolize Fenkins, in anſwer of whom was pro- 

duced that Gzear Grd Ban the Lord Chiet 

| | Juſtice 


»*=_ Www 7”, a7 YT og" 2 oo” XS O59, OO 6 


- we Lat. ths 


—— | —_ 4 —_— 


Juſtice. Hales, who as well by Law poſitive as 


ad 
e 
» 
1 
1s 
fe 
', 
J. 


orher his great Reafons,foon-put x per10d 1 tothar 
Queſtion, which during his days ſlept, and it may * 
modeſtly be preſumed | will ;hardly (if ever be 


awaked. | 
; Ho tia hath ne ſolittle rh witht 
bugh he {i all i in his ples n= 
or , an all the other s pipe iſe in the 


Ship ; the i comparing is quit of Gals he for it 
holdeth in the deſign, it-s not theant-of the per- 
formance. 

And thoughT [well] know; That thok: that ſpend 


their time in brewing of Books, are by Sexeca com- 


pared to petty Painters, that buſie themſelyes in 
copying”out Originals, having this half you 0 
Horace often thrown.in their T GSH 3: | 


—— imitatores, Serum pecne ' 


Yet I have this hope left, That my faults an) 


flaws, like thoſe found in the Cuts of Diamonds, 


- may at this time the cafier eſcape. under the ex- 


cellency of their SubjeR, c or at + tea wager that of 
your Charity. | on 


Charles Molly: 
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Cnaoe. I. 


Df Dominion oz P2operty in general, and of 
the Cauſes changing the ſame by War. 


I. Of Dominion in the primitive 
ſtate of Man, 

II. That ſuch a Dominion univerſal 
might have continued. 

II, Of the cauſes changing the ſame. 

IV. Of things excepted tacitely by the 
Law of Dominion. 

V, Of Property where the ſame may 
- changed againſt the owner by 


ar, 
VI. Of Publick War folemn or leſs 
olemn. 


VII. Solemn War, by whom to be un- 
"- 

VIIL Of an equitable interpretation 
of the ſame in caſes of neceſſity. 

mT War by the Laws of Eng- 


X, That Juſtice is the very Baſis 
that muſt ſupport a War, 

XI. Fuftice what, and whether War 
is juſtifiable by the Laws of Nature 
to preſerve the ſame. 

XII. Of War, and of the Ships and 
Goods of an Enemy, where the 
Property is changed by the Laws of 
Nature and of Nations, 

Xl. Where the Property of Goods 
taken from an Enemy is qualified 
by the Law Civil, 

XIV, Of Reſtitution where the ſame 
by Law may be of Goods or Mer- 
chandiſe acquired in War. 

XV, Of Reſtitution ex gratia made 
by the Soveraign of him whoſe 
Ships are lyſt, and rez#ined after- 
wards in Battel by Ships of War, 
and of the like by Princes or Re- 
pablicks in amity, 


XVI. Of the aſſaulting an Enemy in 
the Ports or Havens of Nation 
Neuter, whether lawful by the 
Laws of Nations, 

XVII. Of Proteion given to Ships 
of Enemies being in Port before, 
and found there after War denouns 


ced, 

XVIII, Of the goods of friends 
found in the Ships of Enemtes,and 
of thoſe of Enemies found in the 
Ships of Friends, and where Pro» 
perty Oe ſame is altered, 

XIX. Whether againſt Nature t9 
deſtroy the Goods and Ships of our 
Enemies. 

XX, Of Interpellation and Denuncia- 
tion, whether neceſſary by the Laws 
of Nature and of Nations. 

XXI, Of Denunciation by the Cuſtom 
of the Romans and other Nations, 
and whether requiſite at this day. 

XXII.War where proclaimed againſt 
any one , includes his Subjetts and 
Adherents, but not as conſidered 
by themſelves. 

XXIII. The true reaſon wherefote 
Indittion was introduced. 

XXIV. Of the Goods of Friends that 
ſupply an Enemy, whether ſubjet# 
to be made Prize by the Laws of 
Nations. 

XXV. How dealt withal after ſet- 
ſure, by the praFice of ancient and 
modern 


Azes. 
XXVI, Whether lawful for a Chrt- 
ftian to aſſiſt an Infidel againſt 4 
Chriſtian by the Laws of Nations, 
and by our Religion, 


I ATO ſooner had the Eternal Power created Man, but 
4 N hebeftowed on hima Rightoyer the things of this 
interiour Nature; nor was his goodneſs leſſened upon the 


A repara- 


2 Df Ships of War. 
Juſtin, 1ib. 43. reparation of the World, after the Flood, (all things be-' 


 #ng then undivided and common to all, as if all had one Patri. 
A_ Theatre is mony) ſince every man might then take to his uſe what he 
- ou wank oof. Pleaſed, and make conſumption of what he thought good 
feſſed :y any 17 his own eyes; which uſe of the univerſal right was 
one , may be then inſtead of Property: for what any one had ſo taken, 
rightly called another could not without injury take away from him. 
his ewa. Il. Nor was it impoſſible for that ſtate to have con- 
tinued, if men through great ſimplicity, or mutual charity 
had lived together, and this is inſtanced in thoſe Amers- 
cans,who through many Ages havelived in that communi- 
4:1: . ,, £3 and cuſtom, and the other of Charity, which the Eſſen; 
yr 1,.: of old prattiſed, and then the Chriſtians who were firſt 
tur Troz5, At Hieruſalem, and at this day not a few that lead an aſce- 
' Primum inter Uck life ; the ſimplicity of our firſt Parents was demon- 
Homines ma!i ſtrated by their nakednefſs, there being in them rather an 
—_— mom 1gnorance of vice, than a knowledge of Virtue, their only 
ar ſimplicit - buſineſs being the Worſhip of God, living eaſily on 
| thoſe things,which the Earth of her own accord brought 
forth without labour. 
IH. Yetin this fimpleand innocent way of life,all men 
perſiſted not, but ſome apply*d their minds to various 
Arts; the moſt ancient of which was Agriculture and Pa- 
ſture, appearing in the firſ# Brothers, not without ſome 
diſtribution of Eſtates,and then from the diverſity of each 
man's aCtions aroſe Emularion, and then ſlaughter ; and 
at length, when the good were infefted with the bad, a 
Gigantick kind of life, that is, violent ;, but the World be- 
Seneca Natura- 10g waſhed by the Flood, inſtead of that fierce life, ſuc- 
laon 3, in fine, ceeded the deſire of Pleaſure, whereunto Wine was ſubſer- 
| vient ; and thence aroſe unlawful Loves, but by that more 
- generous vice Ambition,Concord was chiefly broken, after 
which men parted aſunder, and ſeverally poſleſs*d ſeveral 
parts of the Earth; yet afterwards, there remain*d a- 
mongſt Neighbours a communion not of Cattle, but of 
Paſtures, becauſe in the ſmall number of men, fo great 
was the Jatitude of Land,that without any incommodity 
Xe inſi;nare it might ſuffice to the uſes of imany, until the number of 
.. Juidem aut par- men, ſoof Cattle increaſed, Lands every where began 
rrre lmite can® yo be divided, not among Nations as before, but among 
MP4 © "F2milies , an'inſtance of which we have hourly-before 
our eyes in thoſe valt immenſities that are daily appro- 
priating 
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- priating and a planting in America, from hence we learn 
what was the cauſe for which men departed from the pri- 
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mitive communion of things, firſt of moveables, and then 

of immoveables alſo; to wit, becauſe when not content to 

feed upon that which grew of it ſelf, and the Earth ſingly 

brought forth, to dwell in Caves, to go 2kzd, or clad with 

rinds of trees, or skins of Beaſts;, they had choſen a more 

exquiſite kind of life, there was need of Induſtry, and 

uling of Art in thoſe matters, which they ſhould give 

themſelyes up to; ſo likewiſe from hence we learn, that 

men not content to live in that innocent ſtate'of commu- Bozin, 11h. 34 
nity, how things went into Property, not only by the ©? 7+ 

aft of the mind (for they could not know the thoughrs of 

one another, what every one would have to be his own, 

that they might abſtain from it, and many mighr deſire Grotiuede M71 


. the ſame thing) but by a certain Covenant ,, either expreſs libero cap. 15; 


as by diviſion, or tacit as by occupation - for ſo ſoon as 
Communion did not pleaſe them, and diviſion was not 
made, it ought to be ſuppoſed an agreement amonglt all, 
that every one ſhould have properto himſelf what he ſei- 
zed on, * for every one might prefer himſelf before another, * Cic. office. I; 
ingetting thoſe things uſeful for the accommodating of Hu- Addendum it- 


: . - lud Quantiltas 
mane life, Nature not being repugnant to the ſame. hi 5 $i hee cori- 


ditjo eft, ut quicquid in uſum hominis ceſſit, proprium ſit habentis, profe Fo quicquid jure Pſi 
detur, injuria aufertur. Macrobizs Saturn, l, 3. C. 12. 


IV. And though Property may ſeem to have fwal- 
low*d up all that right which aroſe from the common 
ſtate of things, yet thart is not ſo ; for in the Law of Do- 
minion, extreme neceſſity ſeems excepted. Hence it is that 
in Navigation, if at any time ViCtuals fail, what every 
one hath, ought to be brought forth for the common 
uſe : andſo in a Fire, I may pull down or blow up my 
Nerghbours Houſe to ſave mine; deſtroy the Saburbs, 2 
to raiſe Lines or Forts to preſerve the City thereby ; meg bp 
dig in any mans Grounds for Salt-peter, cut in pieces 7,,, ghidank | 
the Tackling or Nets upon which my Ship is driven, if gas non fragm, 
It cannot be diſintangled by other means : all which are $. Aud air, _ 
not introduced neither by the Civil Law, nor the Muni- ©: eo 0G 
cipal Laws of Countries, but are expounded by them, —_ D. ad 
with their proper diverlities. I. Aquilam. 
12 Ed, 3, tit, diftreſſ. 170,11 H, 9. 5. Reniger & Fogaſſas , Plowden fol, 1. to the 10, 
Coke 3, Inſtit. fol. 83. A 2 Y. Nor + 
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4 —— 3-d V, Nor isProperty ſo far inſtated in man, but the ſame 
=, wm may again be deveſted by ſuch means as ſtand with the 

have been of L2W Of Nature and Nations ;, and firſt by War, the cauſes 

opinion, char Of which are aſſigned to be three, Defence, Recovery, and 

by the Lawsof Revenge, 

Nation; one 

may axe Arms to abate the growing power of his Neighbours. Sed ut vim pati 

ad wine inferendam jus tribuat, ab omni equitatis ratime abborret : Bur that a poſlibiliry 

of ſuffering force, ſhould give a right of offering of force, this is far from all equity, 

fayes ©'e excellent Grotius lib. 2. cap. 1. ſe. 27. Sir Walter Raleigh in Hiſt. of the 

Werld, cap. of Duels, fol.” 550. 


But then ſuch War muſt be juſt,and he that undertakes 
it muſt be a Soveraign; the jult cauſes romake a War are 
our Princes, or Countries defence, and that of our Allies, 

» the ſatisfattion of our injuries, or theirs ; our juſt preten- 

. ſions to an Eſtate or Right; Divines have added another, 
not only the defence of Religion, but its 2dvancement 
and propagation, by the way of Arms, and ſome the ex- 
tirpation and rooting up a contrary, Certainly War is 
too robgh a hand, too bad a means,to plant Piety ; Sicut 
non Martyrem pena, ſic nec fortem pugna, ſed cauſa; As 
6 is not the puniſhmen: that makes the Martyr, ſo it 1s not 
fighting that declares a valiant man, but fighting in a juſt 
cauſe ; in which whoſo ſhall reſolvedly end his life vali- 
antly, in reſpe&t of the cauſe, thar is, in the defence of 
his Prince, Religion or Country, ought to be numbered a- 
mongſt the Martyrs of God. 

Vi Publick War is either Solemn by the Laws of Na- 
tions, or elſe lefs Solemn. What we here call Solemn is 
commonly called Juſt, in the ſame ſenſe as a juſt Teſta- 
Its inter cives ment is oppoſed to Codicils, not that it is not lawful for 
erart q««d2m him that pleaſeth to make Codicils, but becauſe a Solemn 
ta "" at; Teſtament hath by the Civil Law ſome peculiar effects; 
er ps and this difference. is worth obſervation, ſeeing many 
miſunderſtanding the word Juſt conceive all Wars to be 
condemned as unjuſt and unlawful, whereunto this appel- 
lation of juſt is not agreeable. 

VII. That War, according to the Law of Nations,may 
be Solemn, two things are requiſite : Firſt, That it be wa- 
ged on both ſides by his Authority who hath the higheſt 

Power in the Commonwealth. Seconly, That certain 
 Ritesbe uſed (of which we ſhall ſpeak in due place) = 
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of theſe without the other (becauſe they are both requi- 
red) doth not ſuffice. Publick War leſs Solemn may want 
thoſe Rites, and be waged againſt private perſons, and 
have for the Author any Magiſtrate. And according to 
the opinion of moſt Civilians, if the matter be conſidered 
without Civil Laws, it ſeemeth that every Magiſtrate 
hath right to wage War, as for the defence of the people 
committed to his charge, ſo for the exerciſe of Juriſdi- 
ion, if he be oppoſed by Force: but becauſe by War 
the whole Commonwealth is endangered ; therefore by 
the Laws of all Nations thatWar be not undertaken with- 
out the Authority of him whoſe Power in the Common- 


wealth is the higheſt, there is extant ſuch a Law of Plato's, thr, de ' eg.1.y, * I 
and in the Roman Law it is called Treaſon in him who, D. ad Lrg. Ful, 
without the command of the Prince, hath waged War, 9 


or liſted Souldiers, or raiſed an Army ; in the Cornelia 
Law brought in by L. Cornelizs Sylla it was, without the 
command of the people ;, in Fuſtinian's Code is extant a 
Conſtitution of Yalentinian and YValens, None have leave 
to take any Arms without our knowledge and direftion, And 
my Lord Coke in his third Inſtitutes obſerves, That by the 
Common Law of this Realm it was High Treaſon to levy 
a War without Authority from the King, for to him it 


belongeth only. And the reaſon why it ſhould be fo ſub- nemis, gc. 
jected is, becauſe that natural Order for preſerving of Fitz-5 rb. Nat. 
peace among men requires that an Authority and Council 3 f411344 


in undertaking of War ſhould remain in Princes. 

VIII. But as all Laws muſt be interpreted by Equity, 
ſo muſt this Law ; and therefore there is no queſtion bur 
that *tis lawful for one haying Juriſdiction by force of thoſe 
which we call a peaceable Guard or Power,viz. Conſtable, 
Serjeants, Watch-men, &c, ta conſtain a few diſobedient 
perſons as oft asthere is no need of greater Power to that 
purpoſe, and noeminent danger to the Commonwealth, 
Again, if it be ſo preſent a danger, that time will not 
admit ofConſultation with him who hathSupreme Power, 
here alſo neceſlity affordeth another exception ; and 
therefore in Garriſons, if the Townſmen ſhould endea- 
your to fall oyer to an Enemy, they may be dealt withal 
as Enemies by the Governour of the Garriſon, and by 
that right Z. Pinarius Governour of Enna, a Garriſon in 
virily,haying information thattheTownſmen were fallio 


A3 
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off to the Carthagin;ans, making lavghter of them kept 
the Town : and the reaſon why ſuch extraordinary Force 
is called War, is, for that the ſame is commenced by the 
right of the Magiſtrate, in which caſe the War is ſuppoſed 
to be made by the higheſt Power,becauſeevery one is jadg- 
ed Author of that which he giveth another Commiſſion to 
do ; beſides the univerſal reaſon which warrants the aCt, 
which requiresthat all dangers, Rebellions and InſurreCti- 
ons be withſtood and checkt in the very bud, and though 
this is called War, yet this ſtrictly is not properly War, 
though the parties who ſuppreſs or puniſh are impune, 
IX, But War properly by the Laws of this Realm or 
Solemn, is, when the Courts of Juſtice are ſhut up, and 
the Judges and Miniſters of the ſame cannot protect men 
from violence,nor diſtribute Juſtice : ſo when by Invaſion, 
Inſurrettion, Rebellion, or the like, the current of Juſtice is 
14 Ed. 3.tit, ſtopt and ſhut up, Er ſilent leges inter arma, then it is faid 
Scire == to be time of War, and the tryal of thls is by Records 
tines andthe 20d Judges of the Court of Juſtice, and not bya Jury. So 
Farl of Lanca- Iikewiſe War by the Laws of England is when the Kings 
fer, Standard and Hoſt enter the Realm of another Prince or 
Thin. n Ed, > State, and hath been there by the ſpace of forty days, for 
ful. 29. till then the War is not properly ſaid begun. ; 
#1 X. Wars, though undertaken by publick Authority, 
mult have the effets of Law, that is, there muſt bea juſt 
cauſe for the undertaking the ſame; ſo that Alexander, it 


that without cauſe he warred upon the Perſians and other | 

Seneca de bene- Nations, is by the Scythians in Curtin and by Seneca too ff | 

#*- 1. c.13- defervedly called aRobber. For take away Juſtice, and} | 

| | .* what are Kingdoms but great Robberies? Therefore the | 
: juſt cauſe of raking Arms muſt be the iniquity, or as weſſ | 
| underſtand it, the injury of the adverſe party, according , 
to the words uſed in the ancient denunciation of the | 

v Eowsteftor, Roman Heralds, * 1 call you towitneſs, that people is unjuſt, + 
Populum lum * and doth not perform what is right. Now that is unjult f 
ajuftum eſſe,ne- which hath a neceſſary repugnance to the rational and 
vow, perſl- ſocial nature. ' Now amongſt the firſt principles of Ns] , 

i ture there is nothing to war, there is much in favour of} ; 

it; for both the end of War,the conſervation of lifeandſſ 

members, and the keeping or acquiring of things vſcfl -p 

unto life is moſt agreeable unto thoſe principles ; and UN . 


| necd be, to uſe Force to that purpoſe is not Garten 
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end it may be able todefend and help it felf, and therefore 

be is by Nature fitted for Peace and War, though coming 

into the World unarmed, yet he hath a hand fit to provide 

and handle Arms, the which we daily fee children of their 

own accord,without a Teacher,makeuſe of for aWeapon, 
Moreover right reaſon and the nature of ſociety inhibits 

not all Force, but what is repugnant to ſociety, that is, 

which depriveth another of his right; for the end of ſocie- 

ty is, that by mutual aid every one may enjoy hisown. And 

this were ſo,although theDominion and Propriety of Poſ- 

ſeſſions had not been introduced ; for life, members, liber- 

ty would yet be proper to every one, and therefore could 

not without injury be invaded by another,and to make uſe 

of what is common, and to ſpend as much as may ſuffice 
Nature,would be the right of the occupant, which right 

none without injury;could take away : and that is made 

evident, ſince by Law and uſe Dominion is eſtabliſhed, 

and that appears by the Orator, Ut ſi unumquodgque mem- 

brum ſenſum ſunm baberet, ut poſſe putaret ſe valere ſi proxi- Tully's (fie. 3, 
mi membri valetudinem ad ſe traduxiſſet,debilitari & interire 

totum corpus neceſſe ef : and applying that, ſays, So sf every 

one of us ſnatch nnto himſelf the commodities of other men,and 

draw away from every one what he can to advantage himſelf, 

bumane Society cannot ſtand, Nature gives leave to ever 

man, in the acquiſition of things uſeful, to ſupply himſelf be- 

fore another : o by the ſpoils of another to increaſe his own 

ſtore, that Nature doth not permit. It is not then againſt 

Society to provide for ones ſelf, fo that anothers right 

be not diminiſhed ; nor is that violence unjult which doth 

not violate the right of another, Of the two kinds, con- 
tention by debate and by force, the one agreeing to men, 

the other more becoming beaſts, we muſt flie unto the 
latter when the former will not ſerve. The incomparable 

Ulpian ſays, Caſſus writes that it ts by Nature lawful to repel Leg.1. ſeft.vim 
force by force, and arms by arms. And this is further pro- 44. 2. ce vi, 
yed out of Sacred Hiſtory ; for when Abraham having ** ©7*4 & 
armed his Servants and Friends, purſued the four Kings 

that ſpoiled Sodom, and returned with Vidtory and Spoil 

of the Enemy, God by his Prieſt Melchiſedeck approved 


hisaCtion, Bleſſed be the moſt High God, ſaid Melchiſedeck, Gen. 14, 1% 


who hath delivered thine enemies intq thine band, Abraham, 
A 4 as 
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as appears by the ſtory, had taken Arms without any 
ſpecial Commiſſion from God ; therefore the Law of 
Nature was his Warrant, whoſe wiſdom was no leſs emi- 
nent than his SanCtity , nay God himſelf hath preſcribed 
to his people general and perpetual Laws of waging War, 
thereby ſhewing that Wars may be juſt, even without his 
ſpecial Mandate ; for hedoth plaifily diſtinguiſh the cauſe 
| ofthe ſeven Nations ( in which God gave a ſpecial Man- 
date for thedeſtroying of them, which is properly called 
the Wars of God, and not of humane Council) from the 
cauſe of other people, and preſcribing nothing about the 
juſt cauſes of entring into War, thereby ſhews them to be 
manifeſt enough by the light of Nature, as the cauſe of 
the defending of the Frontiers in the Wars of Fephtha 
againſt the Ammonites, and the cauſe of Ambaſſadors vio- 
lated in the Wars of David againſt the ſame. 

XII. By the Law of Nature in'War thoſe things are 
acquired to us, which are either "equal to that, whick 
being due unto us, we cannot otherwiſe obtain, or elſe 
is ſuch a mark as does infer damage to the guilty party 
by a fit meaſure of puniſhment and by the Laws of Na- 
tions, not only he that wageth War on a juſt cauſe, but 
every one in ſolemn War, and without end and meaſure, 
1s maſter of all he taketh from the Enemy in that ſenſe 
that by all Nations, both himſelf and they that have 
Title from him, are to be maintained in the poſſeſſion of 

| them ; which as to external effeft we may call Domir 
Xemph. g. de D10N; Cyrus in Xenophon, It is an everlaſting Law among 

Inftit. Cyri., men, that the Enemies City being taken, their Goods and 
drift. x. Polit, Money ſhould be the Conquerours ; for the Law in that mat- 

: ter is as a common agreement, whereby the things taken 
6 m War become the Takers. From the Enemy are judged 
=, to be taken away thoſe things alſo which are taken away 


from the Subjefts of the Enemy, and Goods ſo taken can- 
Bhjuſmodi res not by the Law of Nations be properly ſaid taken z but 
non tam capt When the ſame are out of all probable hopes of recovery, that 


—S—= gt 1s,2S Pomponizs obſerves, brought within the bounds or guards 


D of the Enemy ;, For, ſays he, ſuch i a perſon taken in Wat, 
w6 3 who the Eneenies have of m6 out of wel fe brought within 
Bells Parag. Si their guards, for till then he remains a Citizen. And as the 
oy reins in Law of Nations is the ſame reaſon of a man,ſo likewiſe of 
PF," athing; and therefore Goods and Merchandize are pro- 
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Of Ships of War, 
herly ſaid tobe the Captors, when they are carried infr4 
Preſidia of that Prince or State,by whoſe Subjects the ſame 
were taken, or into the Fleet, or into a Haven, or ſome other 
place where the Navy of the Enemy rides : for then it is that 
the recovery ſeems to be paſt all hope. And therefore 
the Common Law of this Realm calls ſuch a taking a Legalis 
Captio in Fure Bell, and in 7 R. 2. an attion of Treſpaſs 
was brought for a Ship, and certain Merchandize taken 
away , the Defendant pleaded that he did take them in 
le baut Were ou les Nozmans queur ſont Enemies le Kop: 
and it was adjudged, that the ſame Plea was good. And 
in the year 1610. a Merchant had a Ship and Merchandize 
taken by a Spaniard, being an Enemy; a month after a 
Merchant Man , with a Ship called The little Richard, re- 
takes her from the Spaniard: it was adjudged, that ſuch 
a poſſeſſion of the Enemy, diveſted the Owner of his in- 
tereſt, and the retaking afterwards in Barrel, gained the 
Captors a property. 

X11I..? Tis true, the Civilians do hold , That it is not 
every poſſeſſion that qualifies ſuch a Caption, and makes 
it become the Captors; but a firm poſleſſion (that is) when 
the prize doth pernottare with the Enemy, or remain in 
his poſſeſſion by the ſpace of 24 hours; but as this is a 
new * Law, ſoit is conceived to be againlt the ancieat 
Judgments of the Civil Law as well as the modern praCtice 
of the Common Law : for the party in the ancicnt Prece- 
dents doth not mention by their Plea , that the prize did 
pernoftare with the Enemy, but general, that the ſame 
was gained by Battel of the Enemy. 

XLV, 'Thisright of changing of Dominion or Property 
by force of Arms,is ſo odjous,that in the taking of Goods, 
if by any poſlibility the right Owners may have reſtitu- 
tion, the ſame hath been done. And although a larger 
time than 24 hours happens between the capture and re- 
capture, and ſo may pernoftare with the Captor, yet re- 
ſtitution may be made; and therefore if one Enemy takes 
the Ship and Merchandize of another Enemy, and brings 
her into the Ports or Havens of a Neuter Nation,the Own- 
ers may ſeize her, and the Admiral of that Nenter Nation 
may in ſome caſes reſtore the Ship and Goods to their 
Owners, and the perſons captive to their former liberty 


the reaſon is,for that the ſame ought to have been brought 


infra 


2 R. 3. fol. 2. 
7 R. 2. Treſpaſs 
StathamPl, $4» 


M.8 7ac. in 
B.R., Brownlow 
2, part in Wee 


tens C, 


* Conſulatu Ma-. 
ris £.283, 287. 


Conſtit., Gallice * 


lib. 20. tit. 13. 
art. 24» 

7 R.2. Treſpaſs 
StathamPl, 54, 
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® Res que intra infra Preſidia * of that Prince or State, by whoſe Subje& I 
jrefidis perdi- ſhe was taken. | 
mem rg * * A Dunkirker having ſeized a Frenchmar's Vellel , ſuper 
Softibur accupa- #ltum Mare, {old the ſame with her lading at Weymonth ; 
re, Dominunm Whither it had been driven before ſhe was brought :nfrs 
non mutarunt Preſid, Dom. Reg. Hiſpanie : The Frenchman coming into 
— agree *- Port, there claims the benefit of the Laws of Nations,the 
Belli ac Pacis, King of England being then in amity with both their Prin» 
L.3.c. 9.$.16, CCS, and that reſtitution be made; in which caſe.it was 
d77in.17.Car.l, reſolved by all the Judges, > That if there be a Caption 
in B. R. Mar- by Letters of Margne, or by Piracy, and the Veſlel and 
the's Reports. Goods are not brought infra Preſidia of that Prince or 
State, by whoſe Subjeft the ſame was taken, the ſame 
will not diveſt the property out of the Qwner ; with this 
agrees the Law Civil, and reſtitution may be made. For 
this is not an abſolute property immediately veſted in the 
Captor upon the taking; but a conditional property to 
anſwer the original debt or damage, which cannot be. 
done without a Judicial adjudication, the opportunity of 
Per lez.libertas, which he hath loſt by bringing the prize into the Country 
& ae leg, Fur. of another Prince: for as to private War, their Countries 
are asan Aſylum, 

X V. Butif che Ships of War of Nations in enmity meet 
at Sea, and there be a caption, if there be that which is 
called a firm poſſeſſion, the Nemter Nationcannot re-deliver 
or make reſtitution of the thing ſo acquired: and fo it was 

Bulftrod.3.part. adjudged, where Samuel Pellagy with aShip of War of the 
fol. 28.cired in F,,verour of Morocco, took a Spaniſh Ship, and brought 
Marſpe's Cale. the ſame into England, that he could no ways be queſtion- 
"2 I: ed for the ſame criminaliter , or reſtitution to be. made 
_—_ —_— civiliter;, for that the King of Spain and the Morocco Em- 

izal againſt a per our Were enemies, and the King of Exglard in amity 
Nation , does with both, and that ſuch a caption is not called Spalare, 


nor make a ſe4legaliscaptio, in which there canbe no reſtitution made, 
War berween upon neither of the Statutes of 31 #, 6. cap. 4- Or 27 


h ; - > tb 
rk Ed. 3. cap. 13. for he that will ſue to have reſtitution in 


befaid ro be at England for Goods taken at Sea, muſt prove, That the So- 
enmity. veraign of the party was in amity with the King of England. 
22 E.3.fol. s Secondly , That he that took the Goods , his Prince was at the 
uarrtengh time of the taking in amity with the Soveraign of him whoſe 
Camera Stella. Goods wgre taken; for it he, which took them , was 11 


rum, Michaelm, enmity with ghte Soveraign of him whoſe Goods oy tae 
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ken, then the ſame will not amount unto a depredation 2. 3.fal.2.4, 


or robbery, but a lawful taking, as every enemy might 
take of another. ! 
A Spaniſh Merchant, before the King and his Council, 
inCamera Scaccaris, brought a Bill againſt divers Engliſb- 7 E. 4. 14. 
Men, wherein ſetting forth quod depredatus & ſpoliatus 13 E. 4. 9+ 


fuit, upon the Sea, juxta partes Britannie per quendam Vi- 22 £-3:f0t:23. 


rum Bellicoſum de Britannia, de quadam Navi, and of di- ** 3+ fol. 2. 


yers Merchandiſes therein, which were brought into Eng- 
lend, and came into the handsof divers Engliſh- Men, na- 
ming them, and ſo prayed proceſs againlt chem, who 
came in,and pleaded, that in regard this depredation was 
done by a Stranger, and not by the Subjects of the King 
of England, they ought not to anſwer. It was there re- 
ſolved, Quod quiſquis extranew, who brings his Bill upon 27 E. 3-c. 13. 
this Statute to have reſtitution, deber probare quod tempore 3 _ 6. Ce 4+ 
captionis fuit de amicitia Domins Regis ;, and alſo, quod ipſe rs og wg 
yus eum receperit, & ſpoliavit, fuit etiam ſub obedientia Re» the Chancel- 
gis, vel de amicitia Domini Regis, ſive Principis querentss, lor, and one 
quia ſi fuerit inimicus, & fic ceperit bona, tunc non fuit [po- Judge, and by 
14tio, nec depredatio, ſed legalis captio, prout quilibet inimi- by - —_ 
4 Capit ſuper unum & alterum. : 
Butif the King of Englandis in enmity with the States of 
Holland, and one of their Ships of War takes a Merchant- #9/mdi res 
Man of the King of England's, and afterwards another 7,,"--4-> 
Ship of War of England meets the Dutch-Man and his melligirar: per 
prize, and in aperto prelio, regains the prize, there re- D.Leg. Pompo- 
ſtitution is commonly made, the Owners paying the Sal- 114, per Leg. 
wage : ſo where the prize is recovered by a Friendin amity, _ - bays 
or comes into his Ports, reſtitution is ikewiſe made ; but SS Cap. Of 
when ſuch Goods become a lawful and juſt prize to the pf. 
Captor, then ſhould the Admiral have a tenth part, fol- Per.Leg. pyſili- 
lowing the religious examp!ie of Abrabam, after his Vi- my F ” 
Cory over the five Kings. —_— h. 


Byxce (5 Cole, ver, Claxton, Hill, 26, (Cy 27 Car. 2. in B, R. Reſtitution made formerly 
By - Freiich-Man, who had regained an Engliſh prize out of the hands of a Dutch-Mag 
ar, 
X VI. He that is an Enemy, may every where be aſſault. 
ed, according to the Laws of Nations. Enemies may there- 
fore be attacqued or ſlain on our ground,on our Enemies, 
oron the Sea}; but to aſſault, kill,or ſpoil him ina 'Haver 
CF peaceable Port, is not lawtyl; bur that A not 


Sir Walter Ra- 
t-izh L. $.C, 3». 
S. 17, 


Hiſtory cf the 
Republick of 


* Venicein Anno 


1538. and fol, 
447» 
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from their perſons , but from his right that hath Empire 
there, for Civil Societies have provided that no force be 
uſed in their Countries againſt men, but that of Law, and 
where that is open, the right of hurting ceaſeth. The 
Carthaginian Fleet was at Anchor in Syphax Port , who at 
that time was at | with the Romans and Carthaginians , 
Scipio unawares fell into the ſame Haven, the Carthaginzan 
Fleet being the ſtronger, might eaſily have deſtroyed the 
Romans ;, but yet they durſt not fight them. The like did 
the Yenetian, who hindred the Greeks from aflaulting the 
Turkiſh Fleet, who rid at Anchor in a Haven, then under 
the Government of that Repablick;, ſo when the Yenetian 
and Turkiſh Fleet met at Tn, though that yery Port ac- 
knowledges the Orzroman Emperour ; yet inregard they are 
in the nature of a Free Port to themſelves, and thoſe that 
come there, they would provide forthe peace of the ſame, 
and interdiCted any hoſtile attempt to be made there. 

The Corſaires having been in the G»/ph, put into the 
Port of Yallona, which is ſubjeCt to the Turk : whereupon 
Capello, Proveditor General for the Yenetian, and Captain 
of the Gulph, having notice of the ſame, made into the 
Port; and though the Ottoman Port had by Treaty per- 
mitted the Yenet;ans to purſue the Pirates in all places, 
and forbad their Commanders to protect or ſhew them 
any fayour, yet the Caſtle interdited, and forbad the 
VenetianGeneral with Cannon to attack them; for it was 
nevertheleſs intended by the Treaty that the peace of 
Ports mult be preſerved. 

And the ſame Republick having War with thoſe of Ge- 
no4, met at Tyre, Reinerius Zenus Duke of Venice with the 
united Power of the Yeneriansand Piſans,counting no fewer 
number than 74 Veſſels well provided, and would have 
engaged in the very Haven, but were there interdiCted by 
the Governour ; but yet with this Proviſo, that if by con- 
ſent they wonld go out of the proteCtion of the Port, and 
at open Sea decide the cauſe, they had therr freedom : and 
accordingly they ſailed forth and engaged. The like not 
long ſince happened between Cornelius de Wit Commander 
of a Ship of War of the States General,& Captain Harmas 
Commander of one of His Majeſty*s Frigats at Cales, a 
Challeage being made in that Port by the firſt, and as 
brisk1y-accepted by the latter, but both were — 
— : 
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Df Ships of War, I'3 
the execution of the ſame in the Port. but out of the pro- 
tection of the ſame they might decide the queſtion; the Je 4n-1572- 
' which-they did to the 'no ſmall Fame of the laſt ; for in 
that diſpute, of 380-men then aboard the States Man of 
War there were ſcarce 100 whole men in her, and Har- 
men having entred and taken her, brought her at his 
Stern in Triumph to the Port again. 
But they of Hambrrough were not ſo kind to the Engliſh, 
when the Dutch Fleet fell into their Road, where rid at , _.. 
the ſame time ſome Engliſh Merchant- Men, whom they };55, z.7 
aſaulted,took, burnt and ſpoiled : for which aCtion, and Angl. cum 
not preſerving the peace of their Port, they were by the Barau. 
Law of Nations adjudged to anſwer the damage, and 1 
think have paid moſt or all of it ſince. But Enemies in __ 
| their own Ports may be aſſaulted , burnt or deſtroyed by = Is Jus _ 
the Law of Arms. SR 


conſervanda ſunt Jura Bellt, Reg, fol. 129, Arreſt fat. ſuper bonis Mercator, alieniz. 


XVII. If the Ships of any Nation happen to arrive in 
any of the King of Exgland*s Ports, and afterwards, and 
before their departure a War breaks out , they may be ſe- 
cred, priviledged without harm of Body or Goods; but Some of ld 
under this limitation. till it be known to the King, how have held char 
the Prince or Republick of thoſe, whoſe Subjefts the par- —_— 
ties are, have uſed and treated thoſe of our Nation in their ,,, ;ompore belle 
Ports. But if any ſhould be ſobold as to viſit our Ports a celatgcommu- 
after a War is begun , they are to be dealt with as Ene- = hows, 

XVIII. By the Laws of Nations generally all things are 9-4 5% 
the Captors which he takes from his Enemy , or which 
his Egemies gained from another by Force of Arms; ſo 
likewiſeall thoſe Goods that he ſhall find in his Enemies 
cuſtody: but then it muſt be apparently manifeſt, and 
eridently proved, that it is really the Enemy*s ; for if an 
Engliſb- an ſhould have Goods 1n the cuſtody of a Dutch 
Fattor at Cales, and a War ſhould break out between that 
Prince and that Republick, yet are not the Goods of the 
Exglsſh- ar ſubjeRt to theſcifure of the Spaniard, it being 
?pparent,that the owner is not a Subject of their Enemies : 
$0 likewiſe if the Goods of Friends are found in the Ships Conſul. Maris 
of Enemies, this does not ipſo fatto ſubject the ſame to he © 273- 
Mize by the Laws of Nations; though it be a violent pre- 

| ſumption, 


14 Df Ships of War, 
ſumption , and may juſtly bear a legal examination , till 
#hſtis ſit ide, 5 which there may be a ſecuring of the prize, till adjudica. 
gt intra preſi- tion ſhall paſs. So on the other hand, if the Ships of 
dia _ * Friends ſhall be fraighted out to carry the Goods of Ene« 
rn 1 mies, this may ſubject them to be prize, eſpecially if the 
they that are Goods ſhall be laden ahoard by the conſent or privity of the 
within his MJZAaſter or Skipper ; though in France they have ſubjected 
Guards, Liv. and involyed the innocent with the nocent, and made 
lib. 37.© alibi both of them prize. In the late Flemmiſh Wars with Ex 
paſſm. land theOſtenders became obſequious ſerviceable with their 
Ships to the Traffick and Commerce of both Nations 
Memorable was the aftion , when the War was between 
the two Republicks, Yenice and Genoa, the Grecian Ships 
; being then employed, (as thoſe of Oftend) were ſearched, 
Gregor, ib, 9. and the Enemies pulled out, but no other matter done: 
however it is moſt certain, let the Commiſſion or Protettion 
of ſuch Ships be what they will, if men will venture to trade 
under ſuch a cloak, it behoves them, that the Sk:pper and 
his Crew be entirely ignorant, for it is his aCtion that will 
go far in the freeing, or making abſolute the prize, and 
Goods ſo made prize, the property is immediately gone 
and changed, be the Owner who he will, he never can 
claim the ſame ; for the Laws of Nations made the Enemit: 
firſt Maſters by external Dominion, and then by Conqueſt gave 
the property to the Captor : following that Judgment 
Romani mos be. the Romans, What ſoever they got of their Enemies by Vs 
neſtiſſimas eas lour, they would tranſmit to their Poſterity by right. 
atque juſt iſſimas | 
credinus poſſeſſiones quas Belli Lege captas habemus 5, neque vero induci poſſimus ut ſtulta f# 
cilitate d:leamus virtutis monumenta, fi eas ills reddamus, quibus (emel perierunt : imo wn 
tales poſſeſſiones, non tantum cum his qui nunc vivunt crvibus noſtris communicandas ;, ſed 0 
poſters relinquendas cenſemus : tantum abeſt ut parta relinquenda in nos ipſos ea conſtitus 
mus, qug in Hſtes conſtitui ſolert : Titus Largus his opinion in the Senate of Reſticucia ; 
We Romans believe thoſe poſſeſſions to be moſt honourable and juſt, which we 
taken by the Law of War z nor can we be induced by a fooliſh faciliry ro part with ge 
monuments of our Valour, and reſtore them to rhoſe that were not able ro keep then 
nor do we judge ſuch poſſeſſions ro be communicared only to our Country-men nt 
living, but to be left ro our Poſtericy. So far are we from relinquiſhing what we hat 
got,ard dealing wich our ſelves, as it we were our own Enemies, De Veij, idem in 
mula narrat Plutarchis, 


XIX. ?Tis not againſt natare to ſpoil the Goods of hid 
whom it is lawful to kill 1, and by the Laws of Nations it | 
permitted that the Goods of Enemies may be as well ſpc 
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ed as taken ; and Polybius obſerves, That all things of the #ift. 5. 
Enemies may be ſpoiled, their Ships, Goods, Forts, &c. 

XX. And though it may happen ſometimes, that a War 
may break out, and there may be no publick denouncing 
or proclaiming the ſame; that if a Friend or Neuter ſhould 

an Enemy with Contraband Goods, that is, Arms, &c. 3 E/t.inC.B. 
whether upon ſuch a caption the Goods may be made = —_— 
prize; the reſolution of which will depend on theſe}, #1. Caſe. 
Conſiderations. 

Firſt, By Natural Law, where e:ther force offered, is re- | 
pelled, or puniſhment exated of one that bath offended, and is G'"t5u6 lib, 3. 
denied there needs no denunciation; for Princes are not ©: 3+ 52 3- 
to ſtand debating with words or arguments, being injured 
beyond words : For War undertaken to reſiſt violence, us pro- | 
claimed not by an Herald, but by Nature: for it is no more 
than the invading of one for another, or taking of the 
Goods of the Debtor, to anſwer the Creditors damage. 

Secondly, Interpellation is introduced by the Laws of 
Nations, whereby Princes or Republicks, having received 
injuries, may apparently ſhew that they had no other way 
to recover their own, or that which is due to them : for 
fuch Interpellation following after injuries committed, con- p;de Murianane 
ſtitutes that Prince or State in a fault that ſhall not render 27. 13. 
ſatisf aftion, 

Thirdly, Admitting that Interpellation hath gone, and "oe 
/+N ſatisfation hath be vired for the S—_ , and no > 

fatisfatory return hath been made, whether then the dirionate or 
; I Ships or Territories of the Enemy may be aſſaulted :/ and Pure: Condt- 
© for that it has been conceived they may, for denunciation qt 

i8no more but to ſignifie that the parties , againſt whom vic remand- 
the ſame is commenc'd, are unjuſt , and will not do right, ing cf things, 
ad therefore War is begun by the Supreme Power. Now and in the 6 
F Princes or Republicks having done that which by the Law je yr bo ——__ 

of Nature they were not obliged todo, that is, after 2 eas _ 3 
wrong done, abſtained from War by friendly demanding led 7 feciale, 
wo fatisfaCtion or reparation (which js required only by comprehend- 
the Laws of Nations) and publick Juſtice being denied <4 79 orly 
them, there remains no other or further obligation on — 
the State, the ſame amounting to, and indeed is an appa- = uſer” | 
. Ot defiance ;, and Proclamation is no other. the proſecutie i4 

, on of chat which is due upon a Civil or Criminal Caute, Sruertusy 


XN1l. Truz 


= 2 CO PEHESOSDL = 7” &@ (-.os &@ + ms ws 


— - 
— 
CE_ 


= 


28S$=&8 


% 


x6 Df Ships of War, 

—ad 10, Fn. YXI, Trueit is, that while the' Romans were pncor. 
I - rupted in their Diſcipline, they were religiouſly ſcrupy- 
_ o_— lous in beginning a War ;, for they never ſent forth their 
Forms to be ATMies till they had ſought for Juſtice in the traCts of 
rendred, to be Peace, and after the publick promulgation of their intent, 
ſatisfied, to be Such alſo was the integrity of the Acheans, before they 
aw _ had forewarned the Enemy to a defence. Machiavel com- 
co Laveſaid Mends the ſimplicity of the ancient Florentines, that enter- 
elſewhere,is ro Priſed no Hoſtility on their Neighbours till they had by 
be underſtood, ringing a Bell for the ſpace of a whole month, ſummoned 
unleGcheyrhat them to a peaceable ſatisfaCtion or a brave reſiſtance : but 
pray _ +2. theſe Cuſtoms and Inſtitutions are only of ſome Countries, 
puniſh the NOL from the Law of Nations ; the white Rod among the 
guilry them- Greeks, the Turfts and bloody Spear among the Equicols, 
ſelves: this re- renunciation of Friendſhip and Society ( if there had been 

uiring = any) thirty ſolemn days after ſatisfation demanded, * are 
OT rather introduced by that which we call the Cuſtom or 
med Clarigati- Law of particular Kingdoms and States ;, for there may 
on, lib.8, be War no queſtion introduced, without any ſolemn 
* The throw- Proclamation, as the violation of Ambaſladours by ap- 
<S of = 4 probation of publick Authority is an open denunciation 
cc ofCuſtoms Of War, and upon the ſame reaſon Guſtavus Adolphus its 
which did nor Vaded * the German Empire,without ever declaring War, 
belong to the to revenge the contumelious uſage of his Ambaſladours 


ons, which in L k: 


oceſs of time became obſolete, nay the third Punick War was at once indifted and 
gun. Varre bib, 4. de 1. * Phil. Arlamibens Arma Suecica fol. 13. 37. Zouch de Fure F& 
ciali part, 2. ſe, 10. qu, An bellum aliquando omiſſa inditane movere liceat ? 


XX1I. But if War be indicted, or is begun againſt hin 
who hath the higheſt Power over the people,it is ſuppoſed 
to be proclaimed againſt all his, not only Subjects, but 
thoſe who will joyn themſelves unto him, as being an ac- 
ceſſion to his party. And this is that which the Law inters 

Diffidato Prin- prets, the Prince being defied, his adherents alſo are defied; 
os _—_ for to proclaim a War is to defie, which is to be undet- 
ſur ex4 47%: ſtood of that ſame War which is waged againſt him ts 
ad Lez.2, C. de Whom itis indifted, as when War was denounced againk 
'Serv. n. 70. Antiochus, they were not pleaſed to denounce It agal 
the e/ftol:ans apart, becauſe they had openly joyned them» 
Liv, lib. 35, ſelves with Antioch: the Heralds anfwered, The etol- 
an; have declared War of their 0.yn accord againſt es 
ut 
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| = that War being ended, if another People or King,for 
p 


ply of Aids, is to be warred againſt, that the effects of 

the Laws of Nations may follow, there will be need of 
a new IndiCtion ; for now he is not lookt upon as acceſſa- dem dici pateſt 

, but principal : wherefore it is rightly ſaid, That by 4 5e!lo ſoctorune 
the Law of Nations, neither the War of Manlizz upon the ww ons 
Gallo-Greeks, nor of Ceſar upon Arioviſins was lawful. — _ — 
For they were not aſſaulted now as an acceſſion of a Neigh- /;aros,de quibue 
bours War, but principally : to which purpoſe, as by the Am. Oyj. 1. 
Law of Nations IndiCtion, ſo by the Roman Law a new ©& #% D:4- 
Command of the Roman people was neceſlary. For what *** 


was ſaid in the propoſal againſt Antiochus : Was it their _. 


will that War ſhould be entred with King Antiochus and thoſe "0g 6h. 36, 
that followed his Party (which was obſerved alſo in the De. ** 
cree againſt King _— ) ſeems truly underſtood ſo long 
as the War continued with King Antzochw or Perſens,and 
vfthoſe that really immixed themſelves in that War. 
XXII, Now the true reaſon whereforeNations required 
Denunciation to that War which was ſaid to be juſt by the 
Law of Nations, was not that Force ſhould be offered pri- 
vily, or carried on by deceit, for that pertains more to 
the excellency of their Valour than to ſtrict Right; (for 
ſome Nations(as we have read) haye appointed their Ene- 
my the time and place of Battel) but that it might cer- 
tainly appear the War was not waged by a private under- 
taking, but by the will of either people or their Heads. 
Servins Honoratus when he had deduced the Original of 
the Heralds Law from Ancus Manlins, and further from 
the e/£quicole, ſaith, That if at any time men or beaſts were 
by any Nation taken from the people of Rome, the Pater Pa- 
tratus went with the Heralds (that is, Prieſts) who have Au- 
thority in making of Leagues, and ſtanding before the bounds, Tin certare 0« 
Tith a loud voice pronounced the cauſe of the War; and if as, hy ar 
they would not reſtore the things taken, or deliver up the Au- yu 
thors of the injury, be threw a Spear, which was the beginning 
of the fight, and thenceforth it was lawful, after the man« 
ner of War, to take the Spoil. | | 
* XXIV. As War is not only lawful againſt thoſe that 
we our Enemies, but likewiſe againſt thoſe that ſupply 
them ; but yet we muſt diſtinguiſh of the things them- 
ſelves. For ſome things there are that have uſe only in 
War, as Arms; ſome that wm no uſe in War, as thoſe 


that 
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that ſerve for pleaſure; ſome that have uſed both in W, 
and out of War, as Money, Corn, Victuals, Ships, an 
things belonging thereto. 

1. It is plain, that by the ficſt he is my Enemy tha 
ſupplies my Enemies with things neceſſary for the War. 

French& Dutch 2, But by the ſecond he is not, according to that of Sene- 

« tpn : "Jo ca: I will not help him to monies to pay his Guards; but if be ſhal 

neuter with deſire Marbles and Robes, ſuch things burt not others,only they 

both, the lat- miniſter to his luxury;Souldiers and Arms I will not ſupply him 
ter permitted with ;, sf be ſhall ſcek.for Players and recreations to ſofien by 
| — oY _ - 3 fierceneſs,1 will gladly offer to bim: Ships of War 1 wall not ſend 
Vell-lor Pho 1 him, but ſuch as are for pleaſure and oftentation of Princes 
fure at Portf. ſporting in the Sea, Iwill deny to give to one that purpo- 
mouth, which 1es the deſtruCtion of anothers Country thoſe things that 
was ſen: into are efſential, for it is a bounty not to be allowed of.- 
ng] - je 3. But in the third, which is adoubtful uſe, there the 
the Neu raliry, ſtate of the War is to be conſidered : For if I cannot de- 

Anno 1616, | ſend my ſelf unleſs I intercept the things ſent, neceſiity 

* Grotixs in ju- will-then give right, but with the burden of reſtitution *, 

re —y & Pa- except ſome other cauſe accede ; but if the apportation of 

5X 49-3 thoſe things hinders the execution of my right, and he 
could know ſo much who brought them, as it I had dri- 

The; Engliſh ven the Enemies Fleet into a Port or Haven, or had 

drive th. Dutch ſtraitned a Town with a Siege or Blocade, and were now 

Eaft IndiaFleer jn expettation of their yielding or compounding, there 

- yr Ie isn0 queſtion but he that ſhall in ſuch caſe ſuccopr my 

protede | =” Enemy, oughtin Juſtice be made liable for the damage 

them ag1inſt I have ſuſtained through his means : like a Gaoler that 
che Leagueand ſhall wilfuly ſuffer my Priſoner to eſcape ; or one that 

_— _ hath reſcued my Debtor juſtly detained by me for my da: 

which ce en. Mage whereby I am injured,and according to the meaſure 

ſuing Wa was Of my loſs his Goods alſo may be ſeized and brought inty 
accounced juſt ſach a ſtate, to the end I may-obtain a juſt ſatistaction. 
on the &ing of But if he: hath not yet done any damage, but hath beey 
rages : Lang willing to do it,there will be a right by retention or ſtay: 

Reſtine, pop. ing of the Ship and Goods to compel him ta give cautiog 

$. 12, '5* for the future; but if my Enemies iojuſtice towards we 
be moſt eyident, and a Nation that ought: to be neuter 

confirm himin that moſt unjuſt War,in chatcaſe it will ud 
only Civilly be liable, but Criminally as one that reſcues 

a Pirate manifeſtly guilty from the Judge at the very Bar, 

and therefore it will be lawful to determine againlt _ 
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'by ſuch meaſures as are neceſſary and meet for his offence, 
wherefore within thoſe rules, he may be ſpoiled of Ship 
and Lading ; and that is the true reaſon wherefore Indi- 
Etion or publick Proclamation by internal right ought co 
be denounc*e, that ſo other Nations may ſee they have a 
juſt cauſe who commenc?t the War, and that they ought 
not to be impeded in the acquiring due ſatisfaction. 

And though Neuters are not compellable, by the rigor 
of War, to afford aſliſtance to either Party without the 
willof the other, yetſuch may the emergency of the caſe 
be, that if enforced, they may lawfully declare, though 
to the damage of the weaker. Such was the caſe, when 
the Yenetians had ſo far prevailed againſt the Turks in 


| Candia, that Canca which they then beſieged by Sea and 


Land, was brought to that extremity, that in all humane 
probability it muſt then have been ſpecdily furrendred, 
the Exgliſb Ships being then at Smyrna, and prelt by the 
"Turk to alliſt the Grand Signior in the relief of that City. 
'Jf the perſons whom the Ergl/h had thus aſliſted, had 
been Chriſtians, there is no queſtion this Auxiliary 
' aid had been well; but to aſſiſt an Enemy of Chriſtia- 
nity againſt Chriſtians themſelves hath ſeemed doubt- 
(ful : but ſurely there ſeems little reaſon for ſuch an am- 
biguity ; for if it be lawful to make League with thoſe 
that are Aliens from the true Religion by the Law of Na- 
ture, then there can be no doubt but they may be aided, 
Now by the Law of Nature they may be entred into by 
Chriſtians with ſuch, for that Law is ſo common to all 
"men, that it admitteth not any difference of Religion: nor 


was the ſame univerſally forbidden by the Hebrew Law,as ;,,, ecrum # 


appears by Abraharrs aiding the wicked Sodomites with his Thargum, 
Arms; and that which was very remarkable, that the 
Aſmoneans being exceeding $kilful in the Law, and great 
\Obſervers of the Hebrew Rites, yet made they Leagues Vid. Carolum 


with the Lacedemonians and Romans by the conſent of the I9/in. 1722. 3, 


\Prieſts apd people, yea and publickly offered Sacrifice for ©2% 37: 
their fafery: nor were they forbidden by the Evangelical n 


'Law, according to that of Tertallian who obſerves, That 1:5. 7. £6. 3] 


fo long as 1/rael was only his people, God did juſtly com- 
mand mercy towards their brethren alone; but af;er that, 
he gave unto Thrift the Narions for his inheritarioe, and the 
#nds of the Barth for his poſſeſſion, and that began to . 
- B 2 Pal 
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paid which was promiſed in Hoſea, They that were not my 
people ſhall be my people, and the nations that had not obtained 
mercy ſhall obtain mercy; From that time Chriſt hath ex- 
Tended unto all the Law of fraternal benignity, excluding 
none from our Compaſſion, no more than from his Voca- 
= the Caſe. tion; from whence it. follows, that the ation of thoſe 
end of chi __ Captains being then in the power of the Turk, was law- 

Chapter. ful in the aſſiſting them againſt the Yenersans, 
Tu feciale XXV. And although the Goods of Friends, according 
© to thecircumſtance of the caſe, may be preſerved by ad. 
judication, and reſtored to their Owner z yet all manner 
of Goods have not that priviledge: for though the Freedom 
Fide Treaty of Trade preſerves the Goods of Friends againſt the rigor 
1, Dec. at Lin- ®f War, yet it does not thoſe Goods that ſupply the Enemy for 
dm 1674. Art, War, as Money, Vittuals, Ships, Arms, and other things be- 
the third,what longing thereto, for to ſupply an Enemy that invades our 
75 meant »y Tight,or ſeeks the deſtruCtion of our Countries, is alibera- 
band,or prohi- ity not to be allowed of,and it certainly ſtands with necef- 
bired Merchan- ity, that 5f 1 cannot ſafely defend my ſelf, or endamage my 
dize, Enemy without intercepting the thinss ſent zt may juſtly be done: 
but when ſuch Goods are ſeized, whether they give the 
.Captora right of property,or aright by retention,to com- 
.Pel that neuter Nation to give Caution for the future, by 
Hoſtagesor Pledges not to ſupply the Enemy,may be a | no 
MNion. The Romans, who had brought Victuals to the Ene- 
-mies of Carthage, were taken bythe Carthagimians , and 
Camden, vide again rendred upon requeſt ; the Holanders inthe heat of 
ann. 1589, the War between Sweden and Poland, never ſuffered them- 
F595: felves to be interdiCted with either Nation; the ſame State 
.% when they had War with Spain, intercepted the French 

- Ships, paſſing to or for Spain, but reſtored them. 

Flutarch.' And Pompey, in the Hiſtory of the Artbridatick, War, 
-ſet a Guard on the Boſphorws, to-obſerve if any Merchant 
_ filed inthither ; whoſoeverdid,and was taken,was ſurely 
put to death,; ſo Demetrizs when he poſſeſſed Artica with 
bis Army, having blockt up Athens, hanged up both the 


Meſs inhis 
nit { Maſter and Commander of a Ship,who attempted to bring 
}- part 2- + , jn Corn: #he Hollanders having blockt up Dunkerk,, ſome 
. Engliſh Mexchants Ships did attempt toenter , but were 

_ denied by the Hollanders. -- - 4 $250 
.. Moſt certain, if a Neuter Nation hath had notice of the 
War,and Caution giyen them (as is uſual) not to ſuppy 
| h 4 


Df Ships of War; ' 


the Enemy with Counterband Goods , as they call them ; 

if ſuch be the caſe, the prize is become abſolutely the 

Captors. So Queen Elizabeth did, when ſhe ſeized on the Vide Tir. Ci 

60 Sail of the Hanſtatick, Towns, who were carrying of ſtoms, 

Goods, ropas contrabanda, to the Spaniard her Enemy; ſhe 

condemned them, and.made them abſolute prize; For as 

Nemters are not compellable by the rigour of War, to give any 

thing againſt their will, ſo muſt they not againſt the will of each 

Party afford ſuch things as may damage one another. For ,; Fliz.C.B 

Perſons or Nations having had notice of the War, which 0en 496 

is done, and Caution given ſometimes by Proclamation, or | 

ſome other publick EdiCt, ſignifying the right of their 

Cauſe, and ſhall afterwards gather to, and atliſt the Ene- 

my, whether Aſſociates, Neuters,orSubjects,theſame yields 8:/4.a91.2.c 4 

a right, ſo far as to them, not only to the charge and da- $2». n. 70, Un- 

mage that may fall thereby, by making them prize; but 4 he name 

may make them obnoxious to puniſhment : For it is the ** <9nravand 

duty of thoſe that abſtain from War to do nothing for the _— 

ſtrengthning of him who maintai - — 
vgthning of o maintains a bad cauſe , whereby the Arms only , as 

motions of - him that wageth a juſt War may be retarded ;, and pieces of Orc- 

where the cauſe is doubtful, they ought to ſhew them- Pances.withall 

ſelves equalto both, permitting paſſage, baking, dreſling; A 

and affording proviſion for each Army or Navy. —_ y_ 

o_ Powder, Matches, Bullers, Pikes, Swords, Lances, Spears, Holberrs, Gunz, Mo rare 

— _—_ _— I, Musker-refts, Bandaliers, Salt-perer, Muskets, Muskert-ſhor, 

nem ks __ Coats of Mail, and the like kinds ot Armarure 3 (0 for 

© pn _ go _— Vide Marine Treaty berwcen England and Hi 

-30s er m A 74: = 3 Videthe Attempt made by John Burrough c0 trade with 

"A preſly againſt the interdiciion of the Daniſh King : Sir Walter Ra'eigh, l. $. 


L. eEmiling Pretor accuſed the Tejans for vittualling the 50 likewi it is 
Enemy*s Navy, promiſing them wine, adding, That unleſs *'P | Maſts, 
they would do the like for the Navy of the Komnens he and waaloever 
would account them as Enemies : but common experi ſhall verhoughe 
hath taught Nations and Kingdoms, wh Pn 
Neutrality. to mak . CO » when they declare capabic of Ars 
b y, to make proviſion by way of League with 9!98 «0 Encx 

ath the Nationsat War, that when it ſhould happen the ;?" 
Armies of both, or any draw towards their Territorles cum rey 
it might be lawful for them to exhibit the Common Offic , _ 5 wr, 
of humanity to both. - ks. a 

It happened that about ſeven ſtout Merchant Men 
rode in the Port at Smyrna; the General of the Yene- 

3 $1455 


Df Ships of War. 
t:as being jealous of their joining with the Turksſh' 
Armado,, deſired to know their minds, who anſwered, 
they would prove Neuter in the diſpute ; but afterwards 
(though at firſtthe Captains all refuſed) upon the threat- 
ning of the Grand S5gnior, to lay an Embargo on all the 
Goods of the Enzl;ſh Nation in his Dominion , and to 
Ann 1650, or Make ſlaves of their perſons; thoſe Captains were forced 
1651.vide R, £0 Join with the Turkiſh Forces, who beat the Yenetians 
ooke of rhe from before Canea, and ſo relieved it ; the Yenetians Am- 


 enasl _ baſſadour complained to the then Powers in England, but 


ger with the, COuld haveno relief, being anſwered, That thoſe Ships be- 

Trade, ing in the Turks power, were ſubjef to it, the accident be- 
ing ſuch as made the action lawful , as we have afore re- 
membred. | 
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Df Letters of Darque and Repzizal. 


I. Of Reprizals generally conſidered, 

. and for what cauſes awarded, 

1. Whether unlawful by the Law of 
Nature and of the Roman Law. 


Dll. Where lawful by the Laws of 


Nations at this day, and the rea- 
ſons wherefare they are ſo received. 


JV. Of the advantages that accrue * 


univerſally by ſach Reprizals, 

V, Of the eſſential cauſes or grounds 
generally for the awarding Letters 
of Reprizals, 

'VI, Of the eſſential cauſes or grounds 
particularly that are requiſite be- 
fore they can be ——_ by the 
Laws of Nations and of this 
Realm. 

VII. Of the ordinary and extraqrdi- 
nary by the Laws of England. 

VIII. Whether the ſame creates a debt 

" in the Grantee, and whether the 

| Execution may be ſuſpended. 

IX. Whether the awarding the ſame 
amounts to 4 breach of Peace, 

X, Of Letters of Reprizal extraor- 
dinary where granted,and of what 
force, 

XI. That it conſiſts with the Intereſt 
of Princes, not only ta prevent thoſ? 
things that may occaſion Reprize, 
but likewiſe not to deny the ſame, 
if there be ground ſufficient, 


XII. The difference of Injuſtice offe- | 


red to Supjets and t1 Foreigners, 
and where the one is concluded by 
the ſame and not the other. 


XIII, What is meant by denying of 


Right and doing of Injuftice, and 
where Reprizal takes rooting, and 
where not. 

XIV. Of Reprizals where awarded, 
for denying of na Fs, or 
thoſe which are called Letters of 
Marque in caſes ordinary, 


XY. Not repairing the damage after 


Letters of Requeſt creates a Nati- 
onal debt, and is the foundation of 
Reprizal. 

XVI. Domicil mt Origination ſub- 
jets to Reprize. 

XVII. Reprizal mt grantable, ifthe 
ſpoil was occaſioned by War, 

XVIII, Of perſons exempted from 
Reprizal by the Laws of Nations, 
Canon and Civil Law, 

XIX. Where Ships and Goods are 
ſubje& to Reprize,and where not, 

XX. When Right # denied, whether 
life is engaged , and whether per- 
ſons refuſing to yield may be ſlain. 


XXT. Goods taken by Reprize where 


the property is altered, and where 
not, 

XXII, Where many Ships are preſent, 
and one becomes Captor, wheth-r 
the ſpoil muſt be dtuided , or re- 
main his that became Maſter of 
the Prize. 

XXIII. Where the Grantee of Letters 
of Reprizal may become a Prrate 
notwithſtanding ſuch Commiſſion, 

XXIV, here a miſ-caption creates 
nt an injury in the Grantee, nor 
ſubjeFs him wt to anſwer damag? 
t1 the ſufferers. 

XXV, Of the Duties incumbent upon 
the Captor, and whether the Goad's 
tahen are ſubje to pay Cuſtoms. 

XXVI. After the debt and damage 
ſatisfied, reſtitution of the reſidue 
ought to be made. 

XXVII. Contribution , whether it 
can be by the Laws of England 9 
him whoſe Goods are taken by Re- 


{2e. 

XX VIE Where Commiſſions have 
been awarded for the inquiring of 
Depredations , under which the 
Parties have ſumetimes obtaine4 
ſatisfatt ion. 


I, Td Epriſals known to us by the word Repriſalia, or 


L\. Letters of —_— haye ther appellations, 
4 as 


\ 


Df Letters of argue and Repaizal. 
as Pignoratio, Clarigatio and Androlepſia, &Cc. in imitation 
of that Androlepſia, among the Greeks, toſeize the three 
next Citizens of that Place, whither the Murderer had fled; 
and was always given to him who required revenge of the 
Offender; the word ( Repriſals) is fromthe French repren- 
are and repriſe, 5. e. reſumptso, that is, to re-take or take 
again ane thing for another, like our Saxon Withernam!, 
Repriſals are Though the Act is now become lawful by the Law (in- 
all one,bot 2 qeed conſent) of Nations, yet mult it have its Standard» 
the Common - 
and Civil Law: Mark, for the ſame cannot be done by any private autho- 
- Repriſalia eſt Tity, but only by the power of that Prince or Republick, 

potejtss pigns- whoſe Subject the injured perſon is; nor is the ſame gran- 


tm cs gable by Authority, but where the party injured has Fu- 
emlibet, de -@: l 9 
|_ debitoris ſtice denied him, or the ſame illegally delay d. | 


"g creditort pro injuriis Cy damnis acceptis, vocabulary. utriuſque TJuris.27 E.3. Stat, 2.C aps 

p IT. By the Law of Nature no man is bound for anothers 

ACt, but only the Succeſſor of his Eſtate, for that Goods 

and Eſtate ſhould paſs with their Burthens,was introduced 

together with the Dominion of things; hence it is that the 

* Leg. unica,c. Son cannot be moleſted for the debt of his Father, * nei- 

 +=-o0othapr ther the Wife for the debt of the Husband, nor the Huſ- 

mar. (& ne fil, Þand for thedebt of the Wife ; the ſame being againft 

| pro patre, tots natural equity, that one ſhould be troubled for the debt 
tit. of another. | | 

Ho Teg. - So it is, that no particular men owe, or are obliged 

o_ ſett. quod. for the debt. which the Community owes, that is, if the 

que unrverſ, ; : b 

mm. Et : ſingulj Community have any Goods ; but if Money be lent toa 

 debebunt mm Community, each particular'is naturally bound, as they 

tanquam propri- area part of the whole, if the Stock publick be wanting. 

4 p< If one lends my Country Money ( ſays Seneca) 1 will not 

NN Donne a Call my ſelf his debtor, yet will I pay my ſhare. And again, 

lib.6.de Benefic, Being one of the people, I will not pay as for my ſelf, but con- 

£20.09 cap.1g. tribute as for my Country. Naturally, nay, by the very 

- — nylam, Roman Law, * one Village was not bound for the other, 

= =>: wage nor one mans Poſſeſſions charged for another z no not fb 

much as with the debts publick : the reaſon being added, 

That it was againſt reaſon for one to be charged with the debt 

of another. | -. 

11I. And though by the Law of Nature one mans Goods 

are not tyecd for the debts of another. no nor for thoſe of 

the Palick; yet by the voluntary Law.of A——_ 

y ame 


IDf Letters of Barque and Repzizal. '2s 


«me might be introduced and brought in, and theſame 
may ſtand well with the Laws of Nature ; for that might 
be introduced by cuſtom and tacit conſent, when even 
Sureties without any cauſe , may ſubject and make liable 
their Goods and Eſtates for the Debts of a Stranger. So 
likewiſe that for any debt, which any C:vil Socsety, or 
the Head thereof ought to make good, or becauſe the $o- 
veraign Or a Head hath not done right in anothers debt, 
but hath made himſelf liable to render fatisfaftion ; ſuch 
a Society may oblige and make liable all their Goods cor- 
poreal or incorporeal, for the reddition of fatisfaCtion. | 
Hence it was, as the Great Fuſtinian obſeryes, That this #%.7v.52. 
cuſtom was conſtituted by the Nations , grounded on the 00 de 
urgency of humane needs, aſlerted with the greateſt of Tut. Inft - Fi 
neceſſities: ſince without this, great licence would be gi- re Xa. : 
yen and tolerated for the committing of depredations and | 
injuries; eſpecially if only the Goods of Rulers weremade 
liable, who ſeldom poſſeſs any thing, that for ſatisfaQtion, 
the injured may eaſily come by, whereas thoſe private 
men, whoſe Commerces are various, may be catcht for re- 
compence, ſometimes with the greateſt of caſe, and freeſt 
from danger. Beſides, the Owners of ſuch prize being 


members of the ſame Society, might more ealily obtain p,zz, 2. col. 


mutual right for ſatisfaQion of the injured, and their own $8. Bartol, de 

future indempnity than Foreigners could , who without repreſſ. 4 5. ad 

ſuch a Tye would be very little regarded. a} 

* IV. Beſides, the benefit of this obligation was common 

to all Nations, ſo that they which were one time grieved 

with it; "another time might be eaſed by the ſame. More- 

dver that this cuſtom was received, appears not only out 

of full Wars which Nations wage againſt Nations (for in 

theſe what is obſerved may be ſeen in the Forms of the 

ancient Denunciations. Popults priſcorum Latinorum, ho- Liv. lib. x. 

minibuſque, priſcis Latinis bellum indico facioque. $0 like- 

wiſe in the Propoſal : Yellent.juberent Philippo Regi Macedo- Lib. 31. 

mbuſque, qui ſub regno ejus eſſent, bellum indici. And inthe _ 

very Decree or Proclamation it ſelf : Populus Romanus cum Gs 1b. 15. 

populo Hermundulo hominibuſque, Hermundults bellum juſſit) nt 

put alſo where Wars are not come to that fulneſs of War, 

yet there js need of a certain violent Execution of Right, 

that is imperfe&t War. Ageſilaw of old faid to Pharns- Plaarch Ajeſi;, 

tazzu, a Subject tothe King of Perſia; We, O Pharnaba- 
6. Zus, 


Df Leffers of Parque and Repzizal. 
7118, when we were the Kings Friends, carried onr ſelves lik 
Friends towards all his, and being now become his Enemies, we 
carry or ſelves liks Enemies ;, wherefore ſeting you willbe ore 
of the things that are his, we do juſtly oppoſe him in you. Aſpe. 
ciesof this ſort of Execution by Reprizal was that which 
the Athenians called Apprehenſion of men, of which the 
Archeologie Attick Law (as M- Rows obſerves) If one have force offered 
rice, him and dye; his Kinſmen and Friends may apprehend men, til 
either the Manſlayer be duly puniſht or yielded ;, but it is lawful 
to apprehend three men and no more. By which it plainly ap- 


pears,that for thedebt of theCity which is bound to puniſh 


her A CORD others, is y_ a —_— _ 

poreal right of the Subjects, that is, the liberty of ſtaying 

4 I where they pleaſe, and doing what they will : So that ſuch 

ful ro makewar Perſons ſo taken,by that Law might be made Slaves until 

againſt the 4- the City did do that which by Law ſhe was obliged to per- 

_ > -—_ form, In like manner to recover a Citizen taken Captive 

ionoracion, DY Manifeſt injury, are the Citizens of that City,where the 

Foſeph. lib. 6, INJUry was done, retained by Reprize. Wherefore at Car. 

thage they would not ſuffer Ariſton the Tyrian to be taken 

Liv. lib, 34. for, ſaid they, the ſame will befal the Carthaginians at Tyre, 
and in other Towns of Trade, whereto they often reſort. 

V. Adueadminiſtration of Juſtice js notthe leaſt ſenſe, 
wherein Princesare ſtiled Gods: Todeny or delay Juſtice, 
is injuſtice; Juſtice is every man's right who hath not for- 
feited what he might claim by the Fus Gentium. 

If therefore the Party cannot obtain his Definitive Ser 

C. Si ſententie $e1ce Or Judgment, within a fit time againſt the perſon of 
c.15.de Sent.ex- Whom he complains, or if there be a Judgment given # 
com.in 5.conſtit. gainſt apparent Right and Law ; yet if no relief can be had, 
Leg.quireſtitue- the Bodies or Moveables of his Subjects, who renders not 
7e,de ret vindic. right, may be taken. 

VI. In the proſecution of which there mult be, 

1, The Oath of the Party injured , or other ſufficient 
proof, touching the pretended injury, and of the cet- 
tain loſs and damage thereby ſuſtained. 

2. Aproof of the due proſecution for the obtainingd 
ſatisfaCtion in a legal way. 

3- Protelation or denial of Juſtice. 

4. A complaint to his own Prince or State, 

5- Requiſition of Juſtice by him or them , made to the 
Supreme Head or State, where Juſtice'in the ordinary 
courſe was denied. 6, Petly 
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Df Letters of Barque and Repeizal, 27 
6. Perſiſtency ſtill, inthe denial of Juſtice. 

All which being done, Letters of Reprizal under ſuch 
cautions, reſtritions, and limitations as are conſonant to 
Law, and as the ſpecial caſe may require , may iſſue not , Foy ILY 
only by the 7m Gentium and Civile, but by the ancient ,,.55. he 
and Municipal Laws of the Kingdom *. lacer Clauſe. 
Claxſ. 5 Johan, Reg. m.22., Pat, 1 5. E. 3, part.2.dorſ, 48.Pat. 24 H, 6, part. 2.d1ſ.14,15. 


VII. The Reprizals grantable by the Laws of England, 
are of two forts, Ordinary and Extraordinary. The Ord:- 
aary arc either within the Realm or without, and are al- 
ways granted where any Engl:ſh Merchants or their Goods 
are ſpoiled, or taken from them, in parts beyond the Sea _, 
by Mercliants Strangers, and cannot upon Suit or the bo Kerr 
Kings demanding of Juſtice for him, obtain the ſame, he*,,, pa pA 
ſhall have upon teſtimony of ſuch proſecution, a Writ out 14; 14 X.6.par. 
of the Chancery, to arreſt the Merchants Strangers of that 1. d/. 15, 17. 
Nation their Goods here in England; the which is granta- 22-& 45,6,7- 
bletotheSubjeCt oppreſt of Common Right, by the Chancel- 132: — _ 
by or Keeper of England , who always in ſuch caſe hath gs 
the approbation of the King or Council, or both, for his g 4. 
ſo doing; the other, which is for fatisfation out of the 
Realm, is always undet the Great Seal. 
 VIIE. But Letters of Reprizal granted in the Ordinary 
way for reparation out of the Realm , which are always 

er the Great Seal of Enzland, cannot be revoked, 

(though perhaps in point of State there may bea ſuſpend- 
ing the Execution of thetn for reaſon grounded on the 
pbblick good ) and the reaſon wherefore they cannot be 
annulled or revoked is, becauſe after the perſon injured 
hath petitioned , and hath according to Law made out by , fi 
ptoof his loſs, and Lettersof Requeſt baye gone. and no ;,5; 7. 
reparation made, then the Letters Patents of Reprizal c, 
being ſealed, the ſame does immediately create and veſt 
National debt in the Grantee to be ſatisfied in ſuch man- 
ner and by ſuch means as the ſame Letters Patents do di- 
rect out of the Goods and Eſtates of his Subjects, who 
refuſes or protelates to do right (however as the King Vide Treaty 
bath the Legiſlative power of Peace and War in apublick 1555. Bred 
Treary fot the Nations good, they may be mortified, and 4 5: 
then revok®t by the Great Seal in purſuance of that 
© oe inn, 6 
p Nor 


Of Letters of Parque and Repeizal, 

Nor do I ſee it an A& unjuſt internal todeny the ExeS 
cation of ſuch Letters Patents, according to that of $. 
Panl, All things are lawful for me, but all things are not 

_ . expedient, Now to the true interpretation of the word 
lawful ſtrictly, it is to do a thing without violating the 
rules of Piety and Charity. Now there are many things 
amongſt men which are not internally juſt, and cannot be 
done without violating the Laws of Charity,yet are lawful 
Nuintilian. to9 be done, as in the Law of the X77. T ables, the Creditors 
might divide the Debters Body amongſt them, $0 in acquiring 
ſatisfaction for damages, the Lives & Goods of Innocents 
may be involved in death and deſtruftion, whoſe peace- 
able Tract in Commerce never gave them knowledge of 
SO . this provatum Bellym, nor were they Actors in the injury 
— 7" original. ?Tis true externally, according tothat of Lucan, 
Juha negi'* 8 That Prince or State that denies me right, gives me all, But 
Cicero ipſe orat the incomparable C:cero obſerves, That there are ſome offices 
pro Balbo, to be done to them from whom you have received an injury, for 
My revenge and puniſhment muſt have a meaſure. Now if the 
Supreme Power does think that the Execution of ſuch 
Letters of Reprizal cannot well be effefted without en- 
dangering the Peace of both Eſtates, there may be a juſt 
Efſtenim aliquid cauſe to reſpite the Execution till a time more convenient 
_ \prie” may occur , for that the Lives and Eſtates of thouſands 
Idem pro Milone, MAY be involved in the repairing of one injury, private 
; and peculiar : nor dol ſee the ſame to appear repugnant 
to the Laws politive that have been made for the awarding 
* 4 Hen, 5.c.7. thoſe Commiſſions. ?Tis very true the Statute * reciting, 
| © That at the grievous Complaints of the Commons of 
© England, who had ſuffered many wrongs and injuries in 
©the loſs of their Ships and Goods upon the main Sea 
© 2gainſt Leagues, ſafe-ConduCts, and Truces which were 
© broken by the Subjects of other Nations, the ſame Par, 
© liament reciting their willingneſs to provide remedy and 
*relief for the grieyed by ſpoil and injuries done untq 
© them beyond the Seas, upon Complaint to the Keeper of 
© the Privy Seal (on full eyidence ſhewn) he ſhall ſign Lets 
*ters of Requeſt to demand reſtitutian and reparation tq 
© the Parties grieved : which if not made in convenient 
*time, then the Lord Chancellour of England ſhall 
*grant Letters of Reprizal in dug Form of Law for thy 
* Indempuity of the perſons intereſled and injured. th 
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_ Authority, which he had at the Common Law in the judg- 


.Df Letters of Parque and Repaizal, "29 


this does in no reſpect reſtrain the Kings Prerogative and 


ing the conveniency and time, when to be execnted. Nor 
does the ſubſequent Statute *, reciting: © Whereas divers * 14 £4. 4.c.4; 
*qreat offences were often committed againſt Leagues, 
©Truces, and Amities bettbeen the King and other ÞPzin» 
*cegs o2 States, againſt ſafe-Conducts and Licences, 
«3nd againſt the Laws and Statutes of the Kealm (in 5% 
*that caſe made and pzobided) to the great ſander of orr + 
«Hoberaign Lozd the King, and the-damages of the god 
*Subjects the Commons of England. It was therefoze 
©Dzdained, Eſtabliſhed, Enacted and Confirmed by the 
*Conſent of the Lozds Spiritual aud Tempozal, and 
©£Commons Aſſembled in Parliament, That all Statutes 


-*and D2dinances againſt the Dffznders of Leagues, Tru- Ws 


<cres, ſafe-Conducts , and Amities ſþall be in full fozce, 
*tercepting tbe Clauſe in the Act which made it Pigh 
*Treaſon in the ſecond pear of Hen. 5. Therefore it 
3s plain there were Statutes made for the more effeftual 
—_ for the Subject, and Letters of Reprizals, they 
ing granted long * before the Statutes, and the King's * Zohan. Reg. 
Prerogative not the leaſt diminiſhed, but remaining at —_— — 
the Common Law to judge when expedient, pert.2. duſts, 
IX. And ſince the granting of Letters of Reprizal does k 
rot, in the ordinary way for particular ſatisfaftion, a- 
mount to a breach of the Peace, I have thought fit for the 
excellency and care that is had in the compoſing and fra- _ 
ming of them, to recommend one that was granted upon 4 $. 15. 26s 
Solemn advice, and for the reaſons therein mentioned. 
X. The Extraordinary are by Letters of Marque, for 
reparation at Sea, or any place out of the Realm, grant- 
able by the Secretaries of State, with thelike approbation, 
of the King or Council, or both; but they are only du- 
ring the King's pleaſure, and to weaken the Enemy during 
the time of War, and may at any time be revoked. ; 
XI. As Princes by the Laws of Nations are reſponſible _—_—_— _ 
for injuries publick, ſo ſhould they by the moſt prudent. aprince in this. 
mays imaginable prevent thoſe that are privare, not ſuffer- 1acer Age lolt 
ing Foreigners, if poſſible, to receive wrongs in their hisCouncry bur 
Countries: For, as the Florentine obſerves, If a man be for # Load'of 
exceedingly off ended, either by the publick,, or by any other pri- PR —_ : 
v4 hand, in a Foreign Nation, and cannot obtain reparation j, ita Carli 
is ac rord- Dicis Burgund, 


89 Df Letters of argue and Repgizal. 
"according ta Tuſtice, he will never leave blowing the coals, of 
ceaſe promating the injury, till the flame break, aut inta War; 
in which be cares nat if he-ſee the ruine of that Kingdom wr 
State, where he received his wrongs. 

Nor ſhould the Prince or State of the perfon injured, 
value his mis-fortune at ſo low a rate, as to deny him Let- 
ters of Requeſt, for that were to heap up injury upon in- 

Lee. aui refti- J9EY 3 but likewiſe, if Juſtice be denied after ſuch requeſt, 
mer tO arm him with power to take ſatisfaction by Repriſe, 
vindicat, vi, manu & mlitars. 

Generally there always proceed Letters of Requeſt, 
two or three, more or leſs; and according to the ſatis- 
faction ſufficient or inſufficient, returned in anſwer to the 
ſame, Commiſſions are awarded, 

Resiudic.prove- XUI- Subjefs cannot by force hinder the Execution, even 
ritate baberur ; Of an unjult Judgment, nor lawfully purſe their rightly 
yerir isasrrue, force,by reaſon of the efficacy of the power over them :; 
Fudex male ju- Foresgners havea right to compel, which yet they cannot 
| —mcka "*- uſe lawfully, ſolong as they may obtain fatisfaCtion by 
Et cum per in I udgment. But jf that ceales, then Reprizal is let in. 

XIII. Now Judgment is obtained either in the Qrdi 


- 
. 


, «bſtuliſſet 


ditor, Court ; or elſe in the Extrgaraunery way, which is by way 
Glenn "/4;; of Supplication, or Petition to. the Supreme Power : 
& queritur an we mult underſtand that to be, when the matter in cav 
Þluto debitori77- rxqverſie @; tam quoad merita guen quoad modum procedendi, 
y 


= edits " not doulytul , for in doubtful matters the prefumptionk 
Scewla reſtitu- EVET for the Judge gr Court. 
oy probavit, But the Repcizal muſt be grounded cms Jud 
s. ſcripturam ment given in matters not fat, which might 

fl. de diſtr-Pizne heen redreſſed one way or other, either by the ordipary or 
extraordinary payer of 'the Country or place; and the 

which was apparently perverted or denied. | 
But if the matter he doubtful, then otherwiſe ; for it 

cauſes dubious ar difficult, there is a preſumption alwa 
that Juſtice was truly adminiſtred by them who were duh 
| eleCtedto publick Judgments. _} 
* Verus debitr, XIV. And yet in this later caſe, ſome * are of opinion, 
ict a2)almms thar if the cauſe weredubiaus, and if the Judgment wert 
—— againſt apparent right, the Stranger oppreſſed is let int 
net. Paulin Leg. Julia. D. de cond. indehitor, bi 
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his ſatisfaftion 3; and the reaſon is, becauſe the Judge's 
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authority is not the ſame over Foreigners, as over Subjefts, 
for the reaſon aboye- mentioned. 

If an Engl: Merchant ſhall proſecute a Suit in the Or- 
dinary Courts of Law beyond Seas, and Sentence or Judg- 
ment ſhall paſs againſt him, from which he appeals to the 
Supreme Judgment , and there the firſt Judgment or Sen- 
tence is affirmed, though the Complainapt hath received 
a Judgment againſt the real Right of the Gauſe, yet this 
will be no cauſe for Letters of Reprizal, though perhaps 


' it may occaſion Letters of Requeſt (if there be ſtrong cir- 


£ymſtances for the ſame) to have a rehearing of the cauſe. 
But if an Ergliſb-Marn ſhall recover a debt there, and 
then the Officer having the Debtor in cuſtody, will wil- 
fully let the Priſaner'eſcape, and then become inſolvent, 
the ſame may perhaps occaſion Reprizal. 
_ In England, If a Foreigner bring an Action Perſonal 
againſt 7.5. and the matter is found ſpecial, or general, and NV vendenoa, 
the Party prays] udgment, and the Court refuſes it ; and _ N_ 
then the Defendant dies, and with him the Action, (the ;,;ririam, 
pature of it being ſuch) the Party is here without remedy, Grand Charter 
the ſame may occaſion Letters of Repri:zals, if it be ac- Cok, 2. 1nſt.g6 
companied with thoſe circumſtances that evince an ap- 
parent denial of Juſtice, 5.e. as putting it off from Term 
to Term without cauſe. 
. An Engliſh-an purſues his Right in the legal Courts Caſe of Naugh- 
beyond Seas, and the Military Goyernour oppoſes the A _ 
roſecution, and by force conveys away the Debtor and (F p2ope 
is Goods, the Sentence or Judgment is obtained: its on he Pers 
ultimate end being Execati0n, being thus fruſtrated, may of Gould and 
occaſion Letters of Reprizal, Canham Mer- 
XV. Perſons murdered, ſpoiled, or otherwiſe dampni- _— gue" 
hed. in hoſtile manner, in the Territories or places be- en ay tre 
longing to that King, to whom Letters of Requeſt are Requeſt were 
iſſued forth, if no ſatisfaction be returned, Letters of cn ;o che 
Reprizal may iſſue forth ; and the Parties Petitioners are S7<a* Duke of 
not in ſuch caſes compelled to reſort to the Ordinary pro- _= y, for r0s 
ſecution : But the Prince of that Country, againſt whom _ 
the ame are awarded, muſt repair the damage out of his 
or their Eſtates, who committed the injuries ; and if that 
pon deficient, it muſt then fall as a common Debt on 
Country. 


Such 
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\ . oy” 
* Afcer the © Such Letters-of Requeſt generally allot a time * certain 
Maſſacre at 4 for damages to be repaired, if not, Reprizals to iſſue 
dmbyns 3. forth: a ſingular Example of which you will find here 
:ons — Under. 
commirred by the Flemings on the Engliſh, his Majeſty in 1625. ifſued forth his Letters 
of Requeſt to the Stares of Holland, for ſatisfattion within 18 months, otherwiſe Letters 
of Reprizal, Vide Journals of thar year, and Leo Aitzmap. 48. 13. 41. 82. Solikewiſe 
Letters of Requeſt went to the King of Sparn, requiring ſatisfa&tion for the depredation 
committed on the Ship and Goods of Mr. Stampe, who was ſpoiled and murdered at the 
Havana, Anno 1574, Vide the Proclamation 1675, of reward promiſed by his Majeity 
for che apprehending the Offenders dead or alive, 


A Copy ofLet- Co ARLES the Second, by the Grace of God, of 
11 TY Reginad, Scotland, France and Ireland King, De- 
22% from the fender of the Faith, &c. To all Chziſtian People to 
King of Great Whom theſe peſents ſhall come , GREETING : 
Britain,Cunder WHEREAS our loving Subject William Courten Efq; 
ITE Neat deceaſed, and bis Partners Anno 1643. by the depzeda- 
or 2% tion and boſtile act of one Gailand, Commander in cheif 
Generaland Of two Dbips bclonging to rhe Eaſt-UYndia Company of 
their Subje&s, the Netherlands, vas between Goa and Maccao in the 


+ , Inrolled in the Straights of Malacca, depzibed and moſt injuriouflp 


| bieh Court of (poited of a certain Sbip named the Bona Eſperanza, and 
19 Mel x92 of her tackling, Apparel, and Furnitnre , and all the 
Car, 2, © Goods and Lading in her , tpon a bery hopeful trading 
UWopyage to China , which were carried to Batavia, and 
there all de fafto without due Pzoceſs of Law confiſcated, 
And that alſo in the ſame year another laden Sbip of 
Dur ſaid Subject, called the Henry Bonadventure, being 
come on ground near the Jnand Mauritius, was there 
both Sbip and Goods ſeized upon by ſome of the Dfficers 
and Winilters, and others under the command of the ſaid” 
Eaſt-India Company and utterly detained from the right 
Dwners. AND WHEREAS the ſaid William Courten, 
and his Aſſigns in his life time, uſed all poſſible endea- 
bours to recover the ſaid Ships and Goods, and to pro- 
cure further Juſtice againſt the Walefactours , and yet 
could obtain no reſtitution oz ſatisfaction, whereby they 
became to be much diſtreſſed and utterly undone in their 
Eſtate and Credit: And that thereupon , and upon the 
moſt hi:mble ſupplication and Addzeſres of Francis Earl of 
Phzewsburp, and William Courten Eſquire » Gzand- 
Child and Yeir of the ſaid Sir William deceafed, uo” John 
| yton 
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Ayton and Sir Edmond Turner Knigbts, George Carew « 
Charles Whitaker Eſquires, on the behalfe of themſelves 
and divers others interefſed in the ſaid two Ships Bona 
Eſperanza and Henry Bonadventure,ad in the Eſtates of 
the ſaid Sir William Courten deceaſed, Sir Edward Little- 
ton Baronet, 6 Sir Paul Pindar Knight deceaſed, that M2 
would take their Caſe into Dur P7incely conſideration 
WE OUT OF A JUST SENSE We then had and till 
babe of their unjuſt SUFFERINGS in that buſineſs, both 
by Dur own Letters under OUR SIGN Manual ro the 
States General of the United Pzovinces, ard by Sir 
George Downing Rnigbht and Baronet, Dur Enbop Ex* 
traozdinary, to whom We gave Eſpectal Command ſo to 
do, required ſatisfaction to be made accozding to the 
Kules of Juſtice, and the amity and good cozrefpondence, 
which We then defired to conferbe with them firm and 
inbiolable. AND WHEREAS after ſeveral Addzeſſes 
made to the ſaid States General by Dur ſaid Envoy, and 
nothing granted etfectual for relief of Dur ſaid Subjects, 
(whom We take Mur ſelves in Yonour and Juſtice, 
concerned to be ſatisfied and repaid) Ue lately com.- 
manded the ſaid Sir George Downing to intimate and 
lignifie to the ſaid States, that We expected their final 
Anſwer, concerning latistaction to be made fcz the ſaid 
Ships and Gods by a time then pefired and ſince elapſed, 
that We might ſo govern Dur ſelbes thereupon , tbar 
Dur afozeſaid Dubjects might be relieved accozding to 
Right and Juſtice z And pet no ſatisfactozy Anſwer bath 
ben giben, ſo that We cannot but appzebend it to be, 
not only a ituitleſs endeavour, but a proftituting of @ur 
Honour and Dignity, to make furtber Application, aſter 
ſo many denials and lightings, AND WHEREAS 
John Exton, Doctour of Laws, Judge of Dur High Admi- 
zalty Court of England, upon Dur Command, to certifie 
to Us the balue oc the loſſes and damages ſuſtained by 
the ſaid William Courten and Partners, whoſe Jntereſt 
is now befted in our loving Subjects, Sir Edmond Turnor 
Knight, and George Carew Eiquire and Partners , batb 
upon full Examinarion and p:ofs thereof made by witneſ- 
ſ:s in Dur Yigh Conrt of Admiralty, repozted and certt- 
fied under bis band, that tl e ſame do amount tothe ſumme 


of Dne hind?ed filry one thouſand fix hundzed and twelve 
pounds, G NOW 


« 


Of Letters of Marque afid Reprizil. 
NOW. KNOW YE, That fo? a full reſtitution to bþ 
made to them fox their ®hips; Eds and Petrhandizes; 
of which the fafd Williatn Courten , and the Aſſigns 6f 
the ſaid William Courten and Partners, were ſo defpoil- | 
ed as atozeſaid, with all ſich Coſts and Charges, as they 
ſhall be at fo2 the recovery of the fame, UWe by the Advice 
of our P2ibp Council habe thought fit , arid by theſe pze- 
ſents do araiit' Licence and Authozity under Dur Geeat 
Seal of England, unto Dur ſaid Subjects Sir Edmond 
Turnor and George Carew, their Executszs, Adminiltra; 
tozs and Aſſigns, foz and on the behalf of themſelves, 
and other Perſons intereſſed as afozeſatd , to equipp, 
bictual, furniſh, and to ſet to Dea from time to time, ſuch 
and fo many Dhips and Pinaces as they ſþall think fit, 
PROVIDED always that there be an Entry made and 
recozded in the Admiralty-Court of the Names of all 
Ships and Ueſſets, and of theit Burden and Ammuni- 
tion, and foz how long time they are bicualled 5 And 
alſs of the Name of the Commander thereof, befo2e the 
ſame oz any of them be ſet rozth to Sea 3 And with the 
faid Ships and Pinaces by fozce of Arms to ſet vpon, 
take and appzebend any of the Ships, Gods, Ponies and 
Werchandizes of the States General oz any of the Sub- 
jects inhabiting within any thetr Dominions oz Terti- 
tozies, whereſoever the ſame ball be found, and not in 
any Pozt 02 Parbour in England oz Ireland, unleſs it 
be the Ships 4 Gods of the-Parties that did-the wzong. 
And the ſaid Ships, Gods , Bonies and VDerchandizes; 
being ſo taken and bzought into ſome Pozt of Dur Realms 
and Domintons, an inbentozp thereof fall be taken 
Authozity of Dur Court of Admiralty, and Judgni 
fþall be giben in Dur Court of Admiralty by the Jndgs 
v2 Judges thereof, foz the time being, upon pzofs made 
befoze bim oz them, that the faid Ships, Gods, Wares, 
Werchandizes oz Wonep, did belong to the States-Ge- 
neral, o2-anp of the Subjects #8 alozeſaid: That rhe 
fall be lawfidl pzize to the faid Sir Edmond Turnor afid 
George Carew, their Gxecutozs, Adminiltratozs' and 
Aſſigns as afozeſaid, to retain and keep in their 02 anf 
of their Poſſeſſions, and to make Sale, and diſpoſe thete- 
of in open Parker oz howſoeder elſe, to their and eber? 
of their beſt Adbantage and Benefit, in as ample manner 
Ko oe + 3. *S- a4 © _ p T is 4 } ag 
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28 any time heretofoze hath ben accuſtomed by wap of 
Kepeizal , and to babe and enjoy the ſame as lawfi!! 
ze, and as their own pzoper Goods? «SO THAT 
«NEITHER Captain, Waſter noz any of the Com- 
«zany » that fÞall ferbe in big own Perſon, oz ſhall pz0- 
*mote and adbance the ſaid enterpziſe in manner and 
«*fozm afozeſaid, ſpall in any manner of wiſe be reputed 
*0z challenged foz any Dffender againſt any of Dur 
«Laws. And that alf it ſþall be lawful foz all manner 
* of perfons as well our Subjects, as any other to buy 
"the ſaid Sbips , Goods and Werchandizes ſo taken and 
«apprebended by the ſaid Captains, Maſters and others, 
« and adjudged as afozeſaid , without any damage, loſs, 
*yinderance , trouble, oz moleſtation oz incumbzance., 
«tg betal the ſaid Buyers, oz any of them, in as ample 
«and lawful manner, as if the Ships, Goods, Wares 
and Werchandize, had been come and gotten by the 
«awful Traffick of Perchents, oz of juſt pzizes in the 
«time of open War. PROVIDED always, that all 
hips, Goods, and Perchandize, taken by virtue of this 
Our Commiſſion ſþall be kept in ſafety, and no part of 
them waſted, ſpoiled, o2 diminiſbed, oz the Bulk thereof 
bzoken, until Judgment habe firſt paſt as afozeſaid, that 
they are the Ships and Perchandizes of the States Ge- 
neral, o2 ſome of their Subjects as afozeſaid. And if 
by colcur of this our Commiſſion, there ſþall be taken 
any Ships, Gcds, 02 Perchandizes of any of Dur lc- 
bing Subjects, 02 the Subjects of any Pzince, oz State 
in good League , oz Amity with Us (ercept the States 
General) oz their Subjects as afozeſaid , and the Geods 
therein laden » fold and imbezelled oz diminiſþed, oz tbe 
bulk thereof beoken in any Place befoze they ſþall be ad- 
judged to belong to the States Generaly oz ſome of their 
Aidjects as afozeſaid, that then this Commiſſion ſþall 
it of no ſufficient Authozity to take the faid Ships, 
E@ds and Perchandizes, 82 to warrant , oz ſabe harm- 
lefy ſuch as (ball receibe, buy o2 intermeddle therein 3 
but that both the pzizes fo taken, and the ſaid Sbip of 
War, (ball be confiſcated to our uſe, *< AND FUR. 
*THE R, We do hereby declare that it is our will and 
Faleaſure, that this Dur Commiſſion ſþall remain in 
*full fozce and power, to ar intents and _—_— 
2 the 
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© the ſaid Sir Edmond Turnor, and George Carew, theig. 
* Erecutozs, Adminiſtratszs and Aſſigns, as afozeſain, 
<« ſhall by virtue thereof bave by fozce of- Arms appze- 
& yended, taken, ſetzed, recobered, and received fromthe 
© aid States General, oz their-@ubjects, Dne bundze) 
© fifty one thouſand (ir hundzed and twelve pounds, ac; 
<« coding to the appzaiſement to be made by ſutficient 
6 Appzaiſers upon Dath nominated and authozized in 
© Dur ſaid Court of Admiralty, of all ſuch Ships, Goods, 
©« Wares, and Werchandizes,.as (hall be raken from the 
* ſatd States General, oz any of their Subjects, by virtue 
«of this Commiſſion, 02 ſhall otherways receive ſatis: 
<« facticn of the Debt afozeſaid, by Compoſition to be made 
<< between thoſe of the E*ſt-India Company cf the Ne- 
© therlands, and the ſaid Sir Edmond Turnor,and George 
© Carew, their Erecutozs, Adminiltratozs and Aſſigns 
© as afozeſaid. NOTWITHSTANDING it ſo happen, 
* the p:eſent difference. betiz&en Us, and the State 
© General depending upon general Rep:izals, may bt 
< aqrted and compoſed, and that in the interim a Peace 
« and good Cozreſpondence may be renewed between Tg 
« and the ſaid States General : In which caſe nevertheleſ, 
© it is Dur will and pleaſure that in the Gtect.tion of 
< this Dur Commiſſion no biolence ſhall be done to the 
&« Perſons of the ſaid Subjects of the ſaid States General, 
5 but on!y in caſe of reſiſtance, and that- after jn cold 
« blood, the Sut fects of the ſaid States General, if hurt 
« 92 weunded, ſhall be uſed with all convenient office of 
« pumanity and kindneſs. AND FURTHER @ur will 
«© and pleaſure is, that although it ſpall bappen that- all 
* hoſtility between Us, and the States General and Dur 
<« reſpective @ubjects all ceaſe, yet this Dur Commiſſion 
&« ſhall remain. and be in full fozce and power, to the ſaid 
« Sir Edmond Turnor and George Carew, their Exec 
*« tozs, Adminiltratozs and Aſſigns, as afozeſaid ; by bit 
©« tyve thereof to appzehend,- take, and ſeize by fozce and 
© Arms, fo many moze of - the-ſaid Ships and Geods of 
<« the States General, 02 any- of their ſaid Subjects, 45 
$: beſides the ſaid fumm befoze mentioned ſhall counter 
«hail, ſatisfie, and pay all ſuch Coſts and Charges as 
<« the ſaid Sir Edmond Turnor and George Carew, | theit 
« F:ecutozs, Adminiſtratozs, ez Aſſigns 3s rt 
ER Ot On, | « fl; 
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«(hall from time to tire make pzoof to hate disburſed 
(+ and paid towards the equipping, manning , paying, 
« (yrniſbing, and victualling of the ſaid Ships, ſo licenſey 
© and Authozized as afozeſaid, by this Dur ſaid Commitſ- 
«fon to be equipped, manned, furniſbed, and victualled by 
«the ſaid Sir Edmond Turnor and George Carew, their 
«Executozs, Adminiſiratozs and Aſſigns. as afozeſaid, fo2 
«the purpoſe aforeſaid. AND OUR WILL and pleaſure 
is, and We do hereby require Dur Judge 02 Judges 
of Dur Pigh Court of Admiralty, foz the time being, 
and all other Dfficers of the Admiralty, and all other 
Dur Judge o2 Judges, DOfficers, Winiſters, and Sub- 
s YF jects Whatſoeber to be aiding and aſſiſting to the ſaid Sir 
0 F Edmond Turnor , and George Carew, their Erecutozs, 
&  dminiftratozs, and Aſſigns as aſozefaid,- in all points 
& inthe due Giecution of thig Dur, Kopal Commiſſion, and 
NY to p2oced ts adjudications , and adjudge all Ships, Ber- 
" F chandizes, Ponies, and Goods by birtue thereof to be ta- 
5 F ent acco2ding to Dur Ptincely intention, bereby gni- 
'Y fiedand erpzeſſed, and to take care: that this Dur Royal 
ct Commiſſion be. duly eiecuted , and ſabourably interpzeted 
s and conſtrued in all reſpects, to the benefit and beſt ad- 
h, banitage of- the ſ:id Sir Edmond Turnor and George Ca- 
UF rew, their Grecutozs Adminiſtratozs and Aſſigns, as 
kr aſozefaid; IN'WITNESS whereof, We babe cauſed 
Id 
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theſe Pur Letters to be made Patents. UWlitneſs Dur 
ſelf at Weſtminſter, the 19+ day of May, in the ſeven» 

''F tenth Pear of Dur Reign, 
Wo 20 \ BY THE KING. 


al XVI. It is not theplace of any man's Nativzty, but his 
WH Domicil; not of his Origination, but of his Habitation, 
0B that ſubjects him to Reprize: The Law doth not conſider 
ll fomuch where he was born, as Ghere he lives; not ſo 
WV moch-where he came into the World,' as where he im- 
i Y proves the World. 

If therefore Letters of Reprizal ſhould be awarded 
i againſt the SubjeCts of the Duke of Florence, and a Native 
bY of Florence, (but Denizied or Naturalized in England) 
Id have a Ship on a Voyage for Leghorn, if a Caption 
4 ſhould be made, the ſame is not lawful, nor can theſame 
ns be made prize. 


C 3 XVII. Nor 
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XVII. Nor doth it any where appear , that Reprizal) 
Can be granted on misfortunes happening to Perſons of 
their Goods, reſiding or being in Foreign parts intime of 
War there; for if any misfoftuue happens, or is occa- 
ſioned to their effefts, or to their —_— then they muſt 
be contented to fit down under the loſs; it being their 
own fault, they would not fly or relinquiſhthe place, when 
they foreſaw the Country was ſubjeft to the ſpoil of the 
Souldiers, and deyaſtation of the Conqueror. | 
TheFaCtions of the Guelfs and Gibellins in Florence,wat- 
Ting againſt each other. The Gwelfs obtaining the Vifto- 
ry, and thruſting the Gibellins out of it, after they. had 
Mich, 5 ms taken the City, Dom. cujuſdam Hugonis de Papi in hoc 
_ 5 2m "" Regno Angliedemor antis diruerunt,and plundered his Goods 
Ree in Scac ) Lherein, qui Hugo ſupplicavit Domino Regi, ut inde Teal 
Regis in Scac ) » qus 7ugo jupp bg + 
coramRege Flo- Mercatores (of that FaCtion and City then in England) 
7entie. emendas bic fibs facerent ;, upon which adjudicatum fuit, 
quod ditti Mercatores ditto Hugoni ſatisfaciant pro datimit 
VideRot, Vaſco- ſuſceptis, & deſtruttione dom ſax : upon which a Writ of 
nie28E.3. Errourwas brought, and the Judgment was revefſed, in 
Ro. 7.pro Reb. theſe words; Quodnoneft conſuetudo Anglie de aliquatranſs 
_ _ greſſione faita in aliens Regione , tempore Guerre , vt alio 
in Hibernia, Ho — Conſideratum eft., quod totus proceſſus & ejus effetius 
'  provecentur,, &c. wy | &. 
m__—_— '" XVII. Byright (for ſo it is now calkd of nah 
end ol like for like) there are many perſons exempted, and tho 
mani Quirit, Whoſe perſons areſo priviledged, have alſo protectionfor 
vaſa comiteſq; their Goods, ſome by the Laws of Nations , ſome by the 
meos, Th-Am- Civil. Law, others by the Common Law; among which 
baſladorsot the Ambaſſadors by the Laws of Nations , their Retinue and 
"11 uled by ood -Goods areexermpt.," Evining from him who awarded the 
Carthaginians, Reprize, the Laws of Narions not 6nly providing forthe 
andScipi's Ar-- Dignity of him that ſends, but likewiſe the ſecure going 
my having tur- and coming of him-that is ſent. | 
- — Nor againſt thoſe that travel for Religion, nor'on Stu- 
Carthaginians, ents, Scholars, or their Books z nor on Wointen'sr Chil 
was dem 1nded dren by the C:vil Law: nor thoſe that travel through a 
whar ſhoald be-Country, ſtaying but a little while there ; for they are 
cove ro chem, only ſubject to the Law of the place. 
the Carthagini By the Canon Law Eccleſiaſtical perſons are -expreſf 
ans have done EXEmPt from Reprizals. q OY 
ro the R»1ans, A Merchant of another place than that againſt ny 
. epri- 
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Reprizals are granted, albeit. the Faſtor of ſuch Goods 
were of that place, are not fubject to Reprizals. . 

XIX. Ships driven jnto Port by ſtorm or ſtreſs of wea-. 
ther, hayean exemption from the Law of Reprizals, ac- 
cording to the Ju commune, but by the Law af England 
otherwiſe , unleſs expreſly provided for in the Writ, or 
Commillion. 
.- But if ſuch Ship flies from his own Countrey to avoid 
Confiſcation, ar ſame other fault, and isdriven in by ſtreſs 
of weather, ſhe may then become ſubject to he prize, 

But it is ngt lawful to make ſeizure in any Parts, but 
in his who awarded the Reprizal, or his againſt whom the 
fame iſſued ; for the Ports of other Princes or States the 
Peace of them are to be maintained. Fans 
XX. Ships attacqued by thoſe that have Letters of Re- ,;.,,n in 
prize, and refuſed to be yielded up, may be aſlaulted and cenrium, ut ex 
entred; and though it may fall out, not by intention, but rai cauſa obli- 
by accident, that ſome of thoſe that ſo reſiſt, may happen £/” urs forts cre- 
to be ſlain, yet the fault will lye at their own doors, for ——— 
Wadelog the execution of right, and that which the Law e, njmirun quod 

| approves or, crederent unt- 

FArq; bainen , oo plenum efſe in ſe , &y ad Rem publicam patuiſſe transferri , quod mi« 
ime efſet probabile,nec ſanftiori Theologie conſent aneum. Groting de Jure belli ib.3.c.2.8.4. 
And ro be of opinion by the Law of Charity, that che proſecution of rightfor z 
mans Goods, which inevirably muſt be by che life of man, cughr to be omitted, Lib,2, 
ap. 10. Liv lib. 2. Y 
RX. This right of changing of Dominion is ſo odious, 
that.ia the takng of Goods, if by any poſlibility the right 
Qwners may have reſtitution, the ame hath been done z 
and though a larger time then 24 hours may happen be- 
tween the capture and recapture, and ſo may pernofare 
with,the Captox ; yet reſtitution may be made. 

And therefore if he, who hath Letters of Adzrque or 
yr takes the Ships and Goods of that Nation, a- 541th). in Leg; 
gainſt whom the ſame are awarded, and brings the lame / quid Bello D. 
: - ' e cap. Ang, Of 
into a Newter-Nation, the Owners may there ſeize her, $,;;*: 5 
orthere the Admiral may make reſtitution by Law,as well þ»7;4, ” de 
of the Ship*s Goods to the Owners, as the perſons captives Capr.Conſt Gall, 
rome former liberty ; for that the ſame ought firſt to 29+ 77. 13. 47, 

ave been brought i»fra Preſidia of that Prince or State, _ ——_ man 
by whoſe SubjeCts the ſame was taken. Fo" 
. And with this agrees the Common Law; for a Dunkirker 
having taken a French Veſſel, ſold the ſame at Weymouth, 
C 4 whither 
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Trin. 17 _ whither it had been driven before it was brought infra 
ny * Preſidia Dom. Regis Hiſp. it was in ſuch caſe ruled , that 
que infaPreſi. if 4 Ship be taken by Piracy , or Letters of Marque and 
dia perdu% Reprizal, and is not brought infra Preſidiaof that Prince 
nondum ſunt, Or State, 'by whoſe Subject the ſame was taken, the ſame 

yr ang 6 could not become lawful prize, nor were the Owners by 
otiour 1XCHPE* Fach a caption diveſted of their property. | 
non mut irunt, But if the Caption be by Ships of War, the payer 

ex Gentiam will be immediately in the Captors, 'and never diveſted, 

pare, unleſsafterggards vi, manu & forts be in Battle regained. 

XXII. Upon the ſharing the Spozl of the captivated 

Ships, regard is had to the Ships preſent, not'the Captors 

only; (for his reward muſt be the incouragement of his 

Prince, like the Roman Coronas, of which there were va» 

rious, according to- the atchievement of the|Conqueror, 

inamitation of which our Soveraign in his Royal encou- 

raging Medals, follows the example, to his deſerving 
Commanders,as ſo many Enſigns to inflame Noble Souls to 

the performing Ads of Glory and Renown) for the _- 

fits of Prizes are to be <qually divided amongſt the Ships 

preſent,and not ſolely to the Captor; therefore if Letters 

of Reprizal are granted to'two Ships, & they happen both 

of them at Sea to meet a Prize, and the one attaques and 

enters her, by means of which ſhe becomes abſolutely the 
Conquerors; yet the other hath right to an equal diſtri- 

bution with the Captor both in Ship and Goods, although 

Mich. 22 Eliz; he did nothing in the Conqueſt :- the reaſon is, That al- 
Semers and Sir though be miſt the opportunity of raking of her, yet the pre- 
_ _— ſence of bis Veſſel armed and. prepared for Battle, at the 
part 18;  Fimeof taking, became a terrour to the Ship that was ſo con- 
" guered: And by the Law preſumed ſine ejus, that the othet 

Ship would not or could be ſo taken, which-Law hath 

paſſed the current, and approbation of the Common Law, 

as reaſonable, juſt and equitable, and may be pretended 
or ſurmiſed to entitle the party Captor to the making res 

Ricution of a moiety to his Companioa then preſent. 
XXII. But if it ſhould happen, that thoſe to whom 
Letters of Marque are granted , ſhould inſtead of taking 
Tris, 2 Jac . «the Ships & Goods of that Nation againſt whom the ſame 
BRR -% were awarded, wilfully take or ſpoil the Goods of ano- 
dbridgfol, 530. ther Nation in amity, this would amount to a down- 
| right Piracy, And the perſons offenders ſhould for we 
: | ault 
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muſt be for ever concluded by the ſame, notwithſtanding * 


fuch Commsſſion. 

XXIV. But that muſt be underſtood where ſuch a Ca- 
ption is done in a Piratical manner ; for moſt certainly, if 
Letters of Reprizal are granted to a man, 2nd then he 
deyolves the power to another, and the party to whom 
the power is configned, takes the Ship and Goods of ano- 
therNation than againſt whom the ſame were awarded, but 
upon a violent preſumption that he madea right Caption, 
for that he found theColours of ſeveralNations intheShip, 
the Mariners of ſeveral Countries, the Ship of the built of 
that Country againſt whom the Letters of Reprizal were 
awarded, though perhaps upon a Judicial hearing the par- 
ties are reſtored to their Ship and Goods, yet the Captors 


60 
Waltham verf; 


41 
fault create a Forfeiture of their Veſſel, and the Owners Sir Fran. #627 


Fac. 


are not to be puniſht Criminaliter, nor the Grantee of the Star.4 A.g.c.7. 
Letters Patents Civiliter: and the reaſon wherefore it was 14 #. 4+ c. 4» 


no injury in the Captors to take, did ariſe from the pro- 
bable cauſe which will excuſe the Captors from -puniſh- 
ment;(though perhaps it will not from anſ#eringofthe 
damage) but it is clear, the Grantees are excuſed from 
both, unleſs privy tothe Caption ; and the reaſon is'this, 
for the Letters Patents do not only veſt the debt in the 
party,but dolikewiſe give power to the party to recover, 
and is & Judicial proceſs to obtain ſatisfaction vs, manu &- 
forti from theSubjects of thatPrince orState againſt whom 
the ſameareawarded - So then-it will be no more than if 
the Creditor delivers proceſs to the- Officer to take his 
Debtor, and he takes a wrong perſon withont the know- 
ledge of the Creditor, this may ſubject the Officer to an- 
ſer damage to the party taken, but not'the Creditor. 

XXV. Therefore Letters of Marque or Repri/al iſſue 
not without good andſufficientCaution firſt given for the 
due obſervance thereof, according to Law ; the tranſ- 
preſſion'of which creates a Forfeiture of the ſame. 

And therefore having taken a Prize, and brought the 
ſame-intra Preſidia, the Captor mult exhibit all theShip- 
papers and captived Mariners to be examined in order to 
adjudication, till when Bulk ought not to be broken with- 
out Commiſſion, nor may the Captain of the Captor ſuffer 
an imbezlement of the lading, or ſell, barter, or diſpoſe 


of any part without Commiſſion; for the King hath a pro- 3 Elix.cap- 5+ 


Porkion in all Prizes. Such 
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2 Car, IT. cal- S$uchGoods fo brought in are got ſubject to payCyſtoms; 
ed the att'of XxXVI. By the Law of Nations,  ip/e fits, the Domi- 
Navigation. jon of the things taken by thoſe to whom, Letters of 
Margue are granzed, become the Captors, till the debt 
and coſts, that is, the original damage and ſubſequent 
charges are ſatisfied, which being done, the reſidue ought 
to be reſtored : So the Venetian: uſed their equity, haying 
Greg. lib. 5, taken the Ships of Genoa, did not oo any of the ladipg, 
but preſerved the ſame very carefully, till the debt was 
paid; which done, reſtitution was made of the things 
entirely, without diminution, 
XX VII. When for the fault perhaps of a fey, a debt 
becames National, by reaſon of which the Goods of the 
Y Innocent become liable (if taken for ſatisfation) whether 
Fit >> mp wy by the Law of Englang, the party ought to have Contrir 
$92. 2e;,Orig, PuLion, is a,queſtian moſt certain by the Commen Lam; 
fol, 196, where more are banad to one thing, agd yet ne 1$ Put £0 
the whole buzden, ghg party may have procels called Cep- 
tributions faciesds for big relief : hut when a debt becomes 
univerſal or National, , one _ For if /p4-pw 
* Seneca Benef, Wy Conntry maney, 1 wil nat cat my jetf. exotor yet 1 wn pay 
| Cap. 19, s my ſbere * : ſoit may rom CORE 9p of Chae 
rity, though-not compellable by the Layus of the Land. 
- X&VIlI. Yet when depregatians kave happengd. to. Fo- 
reign Merchants, and; complaigt .bash. made, 
Kings of Exg/avg.haye often iflped forth Commilions t9 
—_— e ſame 3 and 1o.i8 was done wnon thePeritign 
of ſame Merchants of 'Geyoa, who complained againſt the 
Pat, 2 E. 3. Inhabitants of the Iſla of Garn/ey for a depredajion, 18 
pars 1. M. 15, taking away and detaining their Merchandize and Goods, 
Daſe to the-yalue of many thouſands of pounds, out of a Ship 
wracked by tempelt near that Iſte, by which the Gommil- 
ſioners were impower'd ro puniſh the offenders, and to make- 
reſtitution and ſatisfattion for the damages. 
The like complaint was madeby the Merchantss of the 
Duke of Brizazn,of certain depredations committed by the 
Pat.de An. 6 H. Subjects of the King of England, who iſſued forththe like 
5. pars 1. 4.9. Commaiſſion,and to give themreparation and damages for 
| +> the ſame; ſo-that if theSubjeCts of the King of Exglqvd 
reft.t capicnd, have bad their Goods taken by way of Reprize for the {a+ 
tisfaQtion of ſuch debt or damage,they may have the bene- 
fit of the like Commiſſions to lick themſelyes whole out of 
the eſtates of the offenders, | CHAP. 
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I. Of Privateeys, whether allowable 
by the Lawy of Nature. 


WH, Of permiſſion of ſuch by the Laws 
Nations. | 
HI, The occaſion of their firſt Infti- | 


7. Whether it be lawful to unde 
IV. ther it be to under- 
take fuch an Employment. 


V. Of Commiſſions general to enda- | 


1 


mage an Enemy. 
VI. Of Commaſſuns ſpecial and to 
ay. irik, and the immunities 
' they Glaim by the ſame. 
VII. Of the care that is obliging on 
. the 1ſſuing forth ſuch Commiſſions. | 
VIII. Of proviſions made as an re- | 
ference to their regulating , and 
eſpecially in the Treaty Ma- 


IX, Of Goods ſubje# to Prize, how 
| dls Pore in reference to adjudi- 
cation general. 
X, Of the Guads conſidered in refe- 
m9 adjudication, on occaſions 
cial, 

x5 the Lading made Prize, 
whether it draws im a Forfeiture 
of the Veſſel, and where ather- 


wiſe, 
XII, . Whether Ships refuſing to ield 
up to ſuch, hfe is engaged. 
XII. Privateers where ſubje#f t2 
, and their attions 
where occaſion a Forferture of thetr 


Veſſel | 
XIV <4 things not ſubje# to 
l 


 rine between England and Hol- 


po 
XV. Conſiderations general on Pr1- 
vateers, 


land, 
I Nw every one may yindicate his own right, 2. ſrws. D. 
. therefore were our hands given us ; butto profit de Serv. exporr. 
another in what we can, is not only lawful, but commend- 22. « Leg. / 


able, ſince nothing is more ſerviceable 


to man than man. 


Now there are divers _ between men whickey- 
far i 


e them to mutual aiid; 


hhelp,and Neighbours are called upon, and 


fellow Citizens : 


Hor it behoves every one cither to take Arms for himſelf, 
if he hath-received injury, or for his Kindred, or for his 
BenefaRors, or to help his Fellows, if they be wronged. 
And Solo taught, That Common-wealths would be happy, Barthil. in Leg, 


wherein every one would think anothers injuries to be bis own, 


participate in the indignities and publick damages of his 
Country; to revenge or prevent which, is the duty of 


every member of the ſame. 


TI. Since 


quis in ſervitu- 

- tem.De fur Leg. 
> prohnb.c ae Furs 

Kinſmen aſſemble and bring #iſci. 


vim, D. de 
But when War is denounc*r, it matters not what obliga- eq _— 
tions are wanting, it is enough the Nation is injured an * R 
general; for inthat every individual is wronged, and all 
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IT. Since therefore it is not againſt. the Law of Na- 
ture to ſpoil bim whom it is lawful to kill, no wonder that 
Cicero 0ffic, 3, the Laws of Nations permitted the Goods and Ships of 
Enemies to be ſpoiled, when it ſuffered their perſons to 
be ſlain. | SE els ho ee 
III. The approbation of which in the Wars of later 
Apes, hath giyen occaſion to Princes to iſſue forth Com- 
The Son of os miſſions to endamage the Enemy in their Cammerce, and 
—_—_ = to prevent ſuch Supplies as might ſtrengthen or lengthen 
privareSoldier out War,to perſonsto whom the prize or caption become 
of pay under abſolutely the Captors,' and that to prevent the ſpare of 
Pompilixs , the Ships.of force to be abſent from their reſpeCtive Squa- 
-_ _ _—_ drons or Fleets, -: | 
youngman was *. By thoſe of Holland they were termed Capers, by the 
reſolved to re- Spaniard they had their denomination from their reſpec- 
main wich the tive parts, as Oftenders, Dunksrkers, and the like, in Eng- 
Army, though 14,7 called Privateers z how far the ations of thoſe, as in 
= ” _ relation to the attacking and, killing of the Enemy, or 
wrote to Pom: ſpoiling of-their Ships and Goods are lawful, not being 
pilizs the Ge- commanded nar hired thereto,'may be a queſtion. 
neral, that he Fo ''P. | 
ſhould give him an Oath the ſecond .time, giving this reaſon, Quia priore amifſs, jure 
eum hoſtibus pugnare non poterat': Cicero (ers down the very words of -Cato to his Son, 
whereby he admoniſheth him nor ro enter into Bartle 3; Neque enim jus efſe qui miles non 
ſit pugnare cum hyſte. Cic, Offic, 1. 


- TV. By'the Laws of Nations:(as hath been ſaid) it is 
 - Jawfal for'every 6ubjeft of that, Nation'in War to ſeize 
upon the Eathnies-Goods and Ships, asalfoto killthem; 
-for they arcafter Wat denounc*t by Law;looktapon as 
of no account; and if refpett-be had to natural and inter- 
nal right, -1t ſtems granted to every one/in'a oſt War to 
do thoſe things, which he is Confident within the juſt mea- 
- fare of warting;to be advantageous to the innacent party.: 
- but though there may be ſuch authority given, yet what 
title can they: claim or appropriate ro themſelves of the 
Ships or Goods of Enemies, (for' ſurely there is nothing 
owing to ſuch, nor are they lawfully called to the ſame) 
unleſs they can ſhrowd themſelves under the protection of 
this, that what they do, is only ro exact puniſhment from 
the Enemy by the common right of men. 
V. Commiſſions to kill or ipoil the Enemy are1n two 
reſpects, either General or Special : General as:in a - 
muit 


- 
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mult ;- among the Romans the Conſul ſaid, Whoſoever would 
have the Commonwealth ſafe, let him follow me; and to all 

articular Subjects is ſometimes granted a right of killing 
1 ſelf-defence, . when ir is publickly expedient, as on a 


ſadden occaſion, and the like. 


VI. Special Commiſſions are ſuch as are granted to 72g.Deſertorem. 
thoſe that take Pay, and are under Orders; the not obey- D. de re milit. 


ing of which may be puniſhed with death, though the act 
ſucceeds well, | 
Others to repair a particular damage by way of Re- 

prize, the original damage being turned into a National 
debt, but that ſatisfied, the other determines, or elſe to 
thoſe who receive no pay, but goto War at their own 
charge; and that which is more, adminiſter at their own 
coſts a part of the War, by providing Ships of Force, and 
all other Military proviſions to endamage the Enemy or 
their Confederates, the which are termed Privateers, &c. 
as above, to whom inſtead of pay is granted leave to keep 
what they can take from the Enemy : and though ſuch 
Licence is granted them, yet may they not convert of 
their own heads to their private uſe thoſe Prizes, before 
the ſame have been by Law adjudged lawful to the Ca- 
ptors, and the Admiral had his ſhare. 
- VII. Nor may ſuch Privateers attempt any thing againſt 
the Laws of Nations, as to aſſault or endamage an Enemy 
in the Port or Haven, under the proteCtion of any Prince 
or Republick, be he Friend, Ally, or Neuter, for the peace 
of ſuch places muſt be kept inviolably. 
- Sir Kenelm Digby having obtained a Commiſſion againſt 
the French, who being in the Srrezghts, was every where 
honoured as a Cavalier whom the King of Great Britain 
favoured; in his Voyage he took ſome Prizes, and com- 
ing to Alger redeemed ſeveral Captives, whom he took 
aboard, and placed in the ſeveral Veſſels he had made 

rize of : the which he ſo effefted, that in a ſhort time 

e became Jlluſtr:ſſimo of ſix Ships of War ; coming to 
Cape Congare, ten leagues from Scandaroone, and having 
ſent a Boat to deſcry the road, word being brought that 


| there werein the road twa Yenetian Galeafſes, with two 
- other Galeons, two Engliſh Ships, and feveral French 


$hips, Sir Kenelme being ſatisfied of the Prize, reſolyed 
to attzque them the next morning, although the —_— 
\ '#) | 


C.Quand» liceat 


unicurque Legs 
.& 2. 
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of the Yenetians had declared: himſelf Proteftor of the 

French, and that he would deſtroy all the Engliſh Ships of 

War that he ſhould meet, either in that Repwblicks or 

Grand Signiors Seas. Sir Kenelme notwithſtanding reſol- 

ved to engage them, and accordingly bore np to them, and 

the Yenetian General weighed Anchor to meet him ; Sir 

-Y Kenelme before he fired, ſent a Satty to inform the Yene- 

This marter gy of his Quality, and of his Commiſllion, being only to 

| > 1 Ac endeavour to make prize of the French, and giving him all 

* Eouncil-board £he aſſurance poſlible of his friendſhip and reſpect to the 

on the com- Republick ; but before the Sarty was anſwered, the en- 

Plainr of Landy gagement was begun by the Engliſh, French and Venetian. 

ram —_ This aCtion of Sir Kenelme Digby was queitioned by the 

Republick as 7 #K3 for that Hoſtility had been committed by the En- 

London, Amo gliſh in the Grand Sigmors road, and thereupon the Baſſa 

1629. Vids of Aleppo and Cady of Scandarone made an Avania or Em- 

Hiſt. Republic.” hargoe on the Engliſh Merchants,fill reparation was made, 

Venet. fol. 170. for the breaking the peace of the Port. 

| VIII. In the granting of ſuch private Commiſſions there 

is always great care to be had and taken by caution, to 

preſerve the Leagues of our Allies, Neutersand Friends, 

according to their various and ſeveral Treaties;and there- 

fore at this day by the late Treaty between His Majeſty 

and the States of Holland at Londen, before any Privateer 

or Caper can receive Commiſſion, the Commander is ob- 

liged to enter before a competent Judge, good and ſuffi- 

cient ſecurity by able and reſponſible men, who have na 

TreatyMarine at Part Or intereſt in ſuch Ship, in 15001. Sterling, or 15500 

| Lond, Decem.1. Gilders;, and when they have above one hundred and fifty 

" 1674+ 2 the men, then in 30001. or 33000 Gilders, that they will 

\—— - al give full ſatisfaCtion for any damage or injuries, which 

mn ws thar they ſhall commit in their courſes at Sea, contrary to that 

they have gi- Treaty, or any other Treaty made between His m_ 

ven ſuch ſecu- and that State,and upon pain of Revocation and annullity 

Fly of their Commiſſions, and for anſwering of ſuch camage 
or injuries, as they ſhall do, the Ship is made liable. 

IX. If a Suit be commenced between the Capror of a 
| Prize and the Claimer, and there is a Sentence or a Decree 
Art. 13, given for the party reclaiming ; ſuch Sentence or Decree 
| (upon ſecurity given) ſhall be put in execution, notwith- 
ſtanding the Appeal made by him that took the Prize, 
which ſh2ll ngt be obſegved in cafe the Sentence ſhall be 

Biyel 


— 
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given againſt the Claimers , if totture, cruelty, or bar- Theſe Articles 
rous nſage happens after a caption to be done to the fr their ex- 
perſons taken in the Prize, the ſame ſhall ipſo fatto dif- ("1,0 _ 
charge ſuch a Prize, although ſhe was lawful, and the- qarq to all the 
Captains ſhall loſe their Commiſſions, and both they and Nartions of zx- 
the offenders be ſubjefted to puniſhment. rope, Art, 14. 

- XR, Such ſort of inſtruments having made a Caption of In hyſtizn efſe 
Ships bound for an Enemy from Nations Neuter, or in Þ/7ibs, qui ae 
amity with both the warring States the lading, in order eyes 
to be made Prize is reduced to theſe three ſeyeral heads. 4g Fe 

Firſt, Thoſe Goods that are fit to be uſed in War,under Conſulat. Maris 
which are included Powder, Shot, Guns, Pikes, Swords, editms eft lingue 
and all other inſtruments and proviſions of Armature fit #4/ica,m quem 
to be uſed in the Field or at Sea. H—_ 
The ſecond, are thoſe things that may be uſed in time”, arorumGrecte, 
of War and ont of War, as Money, Corn, Victuals, Ships, Cc. cujus librt 
and the like. tit, 276, 

And the laſt, are thoſe Goods that are only fit for 
luxury and pleaſure, 

XI. Thefirſt are accounted Prize without Controver- 
fie, He us to be accounted an Enemy that ſupplies an Enemy 
with things neceſſary for the War. 

The {cond isto be governed according to the ſtate and p,gn Ams 
condition of the War ; for if a Prince cannot well defend 1551. By che 
himſelf, or endamage the Enemy, without intercepting fourch Article 
of ſuch things, neceſſity will then give a right to the con- _ A wo. 
demnation, And ſo Queen Elizabeth did the Han Fatick. p15. Goode + 
Fleet taken, laden with Corn for Lisbon, upon conſidera- char may be u- 
tion of the ſtate of the War, the ſame became prize, fed our of mt 
| as 1n War ({ ex 
tept Ships) may hot upon aty acconnt be called prohibiced, not fubje& ro a condem- 
nation, except carried co places beſieged, 4rt. q. See Fobn Mewrſins his Daniſh Hiſtor 
concerning the Prohibiting of Goods by thoſe Northern States. Vide poſtea, the Grand 
Prize condemned by Queen Elzabeth in rir, Cuſtorhs, and vide cir, Ships of War, $. 24+ 


The laſt become free, and (as we have before mentio- 
ned) according to that of Seneca; I will nor belp him ta 
Money to pay bis Guards ;, but if he ſhall deſire Marbles and 
Robes, ſuch things hurt not others, only they miniſter to his 
*Y; : Souldiers and Arms I will not ſupply him with; if he 
ſhall ſeek, for Players and recreations to ſoften his fierceneſs, 1 
wil ladly offer to him : Ships of War I would not ſend him, 
but ſuch as are for pleaſure and oſtentation of Princes ſporting 
Ny the Sea, 1 will not deny, OOO © XII. If 


| 
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And perfonsfo XII. If a Privateer take a Ship laden wholly with 


artempring to counterband Goods, both Ship and Goods may be ſub- 


zelicve an E- ;ected, and made prize. 

nemy, may in ** ; : 

fome caſes be puniſhed 3 bur if che ſame be done by neceſſity of obedience, though the 
partics are much tu be blamed, yet arc they not to be puniſhed ; and ſo it was wirh thoſe 


which relieved Sir John Ola-Caftle wich proviſions, who being taken, were diſchaged, 


But if part be prohibited Goods, and the other part is 

not prohibited, but ſuch as according to the neceſlity of 

By the ſeventh the War ſhall be ſo deemed, the ſame may draw a conſe. 
Article an the qyential condemnation of Ships, as well as lading, 

a eSkip: If part of the lading is prohibited, and the other part 

per will deli- is meerly luxurious and for pleaſure, only the Goods pro. 

ver our the hibited become prize, and the Ships and the remainder 


—_— become free, and not ſubject to infeCtion. 

Goods, the A 

Phip may proceed with the reſt in their Voyage or courſe , as they pleaſe, and the Ship 
ſhall 


nor be brought into Port, 


XIII. 1f ſuch Ships ſhall be attaqued in order to an exa- 
_— mination, and ſhall refuſe, they Hay be aſlaulced, like a 
Inquit Auguſti- houſe ſuppoſed to have Thieves or Pirates in it, refuſes to 
nus, 9aiſ«i poſ- yield up their perſons, may be broken up by the Officer, 
_—_—— and the perſons reſiſters may be ſlajn. 
cumduxit : ſe aliquis ex ipſorum uſu percuſſis intereat, Publ, Epiſt, 1 54. 

XIV. But if any of theſe Privateers wilfully commit 
any ſpoil, depredations, or any other injuries, either 
on the Ships of our Friends or Neuters, or on the Ships 

Teg.s.de Navi- or Goods of our own Subjefts, they will notwithſtand- 
cul. C. lib. 3. ing they are not in pay, be ſubjected in ſome caſes to 
= _-_ * death and other puniſhments, according to the demerits 
dbridg, f. +3 of their crimes, and perhaps may ſubject their Veſlel to 
Forfeiture. 

And though by the Law of Nature the Goods of Ene. 
mies are to be ſpoiled as well as their perſons ſlain, yet 
fome Goods and things ſeem exempted, and ought nog 
to be ſpoiled, and therefore it is not lawful to land on 
the Territories of our Enemies, to ſpoil places dedi- 

Pempon Leg, cated to God: though Pomponixs obſerves, when places 
mars ew” D. de are taken by the Enemy, all things ceaſe to be Sacred; 
8/4 the reaſon given is, becauſe the things which are calle 

Sacred, yet are they not indeed erempted from _ 
| | Ich 


won: aX ww 5 ., _ ”"- 
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uſes, but are publick. The Townſmen, ſaith Tacitus, opens Tacit. Ann.l, 
ing their gates, ſubmitted themſelves and all they had to the *3: 
Romans, themſelves were ſpared,the Town was fired. Pompey 
entred the Temple by the right of Viftory, not as a ſuppliant, 
but as a Conquerour : and though that priviledge may ſeem ; 
right by the Law of War to a Soveraign, or a General, Wars and Vi- 
that intends a Conqueſt, yet that power may not ſeem _—_ = _ 
devolyed to him, whoſe Commiſſion is cautionally to en- jt in raking 
damage the Enemy only, as in reference to his commerce and over- 
and proviſions of enabling them to withſtand the \Var : throwing Ci- 
Certainly, that Conqueſt is poor, whoſe Trophi-s and tes, wich 
Triumphs are made up with Roofs, Pillars, Polts,Pul pits, 7 4 
and Pews, and the ſpoil of Agriculture, Hence it is, i-;:ry of 5416 
that at this day the King of France in Germany ai.d the Go4s,che wvall: 
Netherlands accepts of Contributions, by which the Ci- of Cici-s ani 
ties and Churches are not only ſpared, but even the Coun- Sy nc wag 
A : $ partake 
men plough and ſow as quietly as if there were no Ar- j, the fame ru- . 
mies in their Territories at all. ine, the Citi- 


Zens and 

Prieſts equally laughtered; nor is the rapine of ſacred riches and prophane unlike : 
ſo many are the ſacriledges of the Romans as their Trophies, ſo many are their Tri- 
umphs over Gods and Nations : and then goes further, Tot manubie quot manent adbuc 
fimulachra captivorum deorum . Mox (oy bene,Nuod ſi quid adverſi Urbibus accidit, exdem 
clades Templorum que &F menium fuerant, 

Even upon the ſame reaſon, that the inſtruments Husbandmen are not to be taken 
for a pledge by the Civil nor Common Law. Leg exeunt. C, que res pign, Coke ſup. Lite 


tleton 47. 


XV. Moſt certain, thoſe ſorts of Capers or Privateers, 
being Inſtruments found out but of later Ages, and it*s 
well known by whom, it were well they were reſtrained by 
conſent of all Princes ; ſince all good men account them 
but one remove from Pirates, who without any reſpect 
to the cauſe, or having any injury done them, or ſo much 
a$ hired for the ſervice, ſpoil Men and Goods, making 
even a trade and calling of it, amidſt the calamities of a 
War, and driving a commerce and mart with the ſpoil, 
and that with as much peace and content, as if they had 
never heard of tears, blood, wounds or death, or any ſuch 
thing”: ſuch to expoſe their lives againſt Ships of the like | 
kind, were both honourable and juſt, or thoſe that ſhould 
aid the Enemy with Goods prohibited as afore,ſuch priſes 
mere poſſeſſions molt noble; _— Goods, Ships = 

Ives 


I Cor. g. 7. 


own charge ? 


—_— 
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lives of the innocent peaceable Traders to be expoſed to 
rapine and ſpoil, renders them worſe than the Remas Li- 
ors, by how much ?tis to kill without cauſe, Heads-men 
executing the guilty, they the guiltleſs. 

It wasa high neceſſity that enforced the Engliſh to com- 
miſſionate ſuch, the number of her then Enemies, cover. 
ing the Sea, like the Egyptian Locuſts; it were well they 
were rejected by conſent, or if allowed of, not ſubject to 
Quarter, when taken by Ships of War : A trade that St. 
Paul never heard of, when he ſaid, Who goeth to war at hu 


CHAP. IV. 
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T. Pirates what. 

II. Of the duty incumbent on Princes 
and States as inreference to ſuch, 
and whether liable for the dama- 
ges they commit, 

III. Pirates where they hold a S- 
ciety, how the ſame is eſteemed in 
Law,and of Equality held by them, 

IV. -Whether capable of the Solem- 
mties of War, and Right of Lega- 
tron, 

V. Whether capable of ſuccour by the 
Laws of Nations, 

VI. Shrps where table for redempti- 
on of the Maſter, remaining pledge 
for Ship and Lading, and where 

nat, 

.VII. Oath given to pay a reward 
for redemption of a Ship from Pi- 
rates, whether the ſame ought to 
be performed, 

'VIIL. Foreigners ſpoiled by Engliſh 


Pirates, may purſue for Juſtice 


within the Statute of 28 H. 8. 
IX, So where the Subjets of any Fo- 
rergn Nation committing the ſame, 
may be puniſhed by the ſame Sta- 
tute, 
R. Piracy committed by the Subjets 
of a Nation in. Enmity with the 


Crown of England among Engliſh 
Pirates, cannot be puniſhed by the 
Statute of 28 H. 8, 

XI. Committed on the Britiſh Seas 
pu by the Crown of Eng- 
land, and none other, 

XII. Where committed on the Ocean, 
whether they may be executed 
without tryal, by the Law of Na- 
ture, 

XIII. The libe where the Judge 1e- 
fuſes to try them, or in caſe of e- 
mergency, whether Juſtice may be 
executed immediately. 

XIV, Pirates ettempting to rob,com- 
mit a murder, whether all prixct- 
pals,or only the ſlayer, and the reſt 
Acceſſories. 

XV, If the Subjes of one Foreign 
Nation rob another, and bring the 
Booty into England, whether the 
party injured may proceed Crimt 
nalicer for puniſhment, and Civ 
licer for reſtitution. 

XVI. Pirates tabe men, and no patt 
of the Lading, if Piracy, ; 

XVII, Where a Maſter may conn 
Piracy of thoſe things that. at 
commuatted to his charge,and when 


not, 
XVIIL 
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KVIH. Where Piracy may be,though | blood, and Clergy. 

there be nothing taken : and where | XXVII. Whether a Depredation 

Goods are taken out of a Ship, and } committed in a Port within this 

no body in it. Realm, remains Robbery, at the 
KXIX. The Captain and Crew of a | Common Law, or Piracy by the 

Veſſel having a Commiſſion of Re- | Law Marine. 

prize commit Piracy,vhether thoſe } XXVIII. Whether Clergy is allowe- 

that imployed them ought to anſwer able for a Depredation in a Port, 

the damage. F and if Pardons touching the 
XX, Where Goods taken at Sea a- | ſame, 

mount mt to Piracy. XXIX, Of the operation of the At- 
XXI. Goods taken and retahen by a | tainger in caſes of Piracy. 

Friend, whether the property of the | XXX. Of Goods taken at Sea and 

Prize u altered, brought t» Land, whether the paPty 
XXII. Of Reſtitution of Goods taken » puniſhable by our Law. 

by Piracy by the Laws of England. | XXXT, If the Admiralty claims ei- 
XXII, Of Reſtitution refuſed by the | ther an original, or a concurrent 

Laws of England. Juriſdidti5n, the Courts above will 
XXIV, Of Piracy &s in reference to þ mot intermeddle. 

matters Criminal , and haw pu- | XXXIt. Satisfattion of old , how 

niſhable at this day by the Laws of | made to perſons ſpoiled at See. 

hnd. . | XXXTH. Perſons unjuſtly detained 

XXV, The Statute of 28 H. 8, how | incuſtody upon ſuſpicion of Piracy, 

it operates in caſes of Piracy. the Courts above on a Habeas Cor- 
XXVI, Of Pardons in caſes of Pi- | pus may, if there be juft cauſe, ei« 

racy, Forſeitures , Corruption of | ther bail or diſcharge them, 


l. Pirate is a Sea-T hief,or Hoſtis humans generis,who 

for toenrich himſelf, either by ſurpriſe or open 
force, ſets upon Merchants and others trading by Sea, 
ever ſpoiling their Lading, if by any poflibility they can 
get the maſtery, ſometimes bereaving them of their 
lives, and ſinking of their Ships; the Actors wherein, 
Twly calls Enemies to all, wirh whom neither Faith nor Oath 


to be kept. 


I. By the Laws of Nature Princes and States are re- 
ſponſible for their neglect, if they do not provide Ships | 
of War, and other remedies for the reſtraining of theſe If the offen- 
ſort of Robbers ; but how far they are bound, either by _ Lg = 
the Civil Law or Common Law of this Kingdom, may be —_ - ” 
ſome queſtion : for it is agreed they are not the cauſe of yielded up to 
the unjuſt ſpoil that is committed by them, nor do they Jultice zand if 
partake in any part of the plunder ; but if a Prince or *b<y have any 
State ſhould ſend forth Ships of War, or Commiſſions for CR A. 
repriſe, and thoſe inſtead of taking priſes from the Ene- ,, _ 
my, turn Pirates. and ſpoil the Subjects of other Friends, the reparacion 
there has been ſome doubt, whether they ought not to ofthe damage. 


D 2 make 
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make ſatisfaQtion to the Parties injured, in caſethe offeg- 

ders ſhould prove unable : ſurely there is no more reaſon 

CE for this latter than the firſt; ſceing Princes and States 
C:utioniscom- may give all their SubjeCts power to ſpoil the Enemy, nar 
I is ſuch a Permiſſion any cauſe why damage was done to 
the Fo he of Our Friends, when even private men, without any ſuch 
ſuch Conmi- permiſſion, might ſend forth. Ships of War ; beſides It is 
fronsro 5re- jmpollib!e that Princes or States ſhould foreſee, whether 
"wn = lame, they wou!d proye ſuch or not ;, nor can it be avoided, but 
"nul we muſt jmploy ſuch, otherwiſe no Army or Fleee could 
rally r-ſtrain- be prepared; neither are Kings to be accuſed if their 
ed by Procla- Souldiers or Mariners wrong their Confederates, con- 
mation when trary to their commands, though they are obliged to 
Comms -. Puniſhand yield up the offenders, and to ſee that legal 
manged , thar Teparation be made out of the Eſtate of the Pirates. If 
none preſume Lerters of Marque or Reprizal be granted out to a Mer- 
ro ſerforch chant, and he furniſhes out a Ship with a Captain and 
wiemouraCou- Mariners, and they inſtead of taking the Goods or Ships 
Caf ;.1;, that Nation againſt whom their Commiſſion is awarded, 
11m. 3.:i.3, Fake the Ships and Goods of a Friend , this is Piracy *; 
 cerſtitutine andiif the Ships arrive in England. or in any other of His 
" Ami 1533, Majeſties Dominions, the ſame ſhall be ſeized, and the 


cap. 44+ Vide Owners for ever loſe their Veſſel Þ. | 
enam ton. con- o 

fit. 3. tit. 2, conftit. Anni 1543. cap. 44. Vide 21, Article at the Treaty at Breda be- 
£ween England and Holland, and the 15. Article in the Marine Treaty at London 1674, 
T Trin. 7. Jac. in B.R. Rolls fol. 530. Vide Sir Francis. Moores Reports, 1 Fac, Waltham, 
aerſus Ma gar. 


From hence it is, that Princes and States are very cat- 
tious upon this we call Faure Bells privats, how they engage 
themſelyes, or thoſe who ſeek reparation for wrongs be- 
fore received ; for the Perſon injured governs not the 
ation, but deyolyes the power to ſome other hired for 
that particular uſe, whoſe Law is no more than this, There 
5s moſt right where is moſt pay or prize. Unhappy ſtate of 
man, whoſe ſupport and living is maintained only by 
expoſing himſelf ro death, a Calling that nothing can 
make honeſt, but the higheſt neceſlity or pious charity ! 
And therefore thoſe that iſſue forth ſuch ſort of Commiſ- 
ſions, generally take Caution for their returning withya 
a convenient time, and not to wander in that unhappy 


£ondition, 
| 11I, Though 
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© HT. Though Pirates are called Enemies, yet are they 
-not properly ſo termed : For he is an Enemy, ſays Cicers, Leg. Hoſtes de 
- who bath a Commonwealth, a Court, a Treaſury, Conſent and 16. / gif. 
Concord of Citizens, and ſome way, if occaſion be, of Peace and 

' League; and therefore a Company of Pirates or Free- 

-booters are not a Commonwealth, though perhaps they 

may keep a kind of equality among themſelves, without 

which noCompany is able to conſiſt; and though it is ſel- Zeg. Hoſtis ds 
dom they are without fault, yer they hold ſociety to main- ©7175. 
tain rsghr, and they do right to others, if not in all things 

according to the Law of Nature (which among many peo. 

ple is in part obliterated) at leaſt according to agreements 

made with many other Nations : or according to Cuſtom : 

So the Greeks at what time it was accounted lawful to take 

ſpoil at Sea, abſtained from ſlaughter,and depopulations, 

and from ſtealing Oxen that plowed, as the Scholiaſt upon 

Thucydides obſerves; and other Nations living alſo upon 

the ſpoil when they were come home from Sea, ſent unto 

the Owners to redeem ( if they pleaſed at an equal rate) 

what they were robbed of at Sea : and at this day, if a 

Ship hath the Emperour of Barbary's protection, the Pi- 

rates of that Nation (if they ſeize) will reſtore, and if 

there be no protetion, yet if taken within ſight of their 

Caſtles, the Prize is not abſolute z but if reliſtance is G 
made, and there be a Caption, ſhe then becomes the Ca- 
ptors for eyer, as the price of blood, 

IV. Again, Pirates that have reduced themſelves ints 

a Goverment or State,as thoſe of Algier, Sally, Tripoli, Tu- 
ms, and the like, ſome do conceive ought not to ob- 
tainthe Rights or Solemnities of War, as other Towns or 
places : for though they acknowledge the Supremacy of 
the * Pore, yet all the power of it cannot impoſe on them * Conſtantive. 
more than their own Wills voluntary conſent to. The or ma 
famous Carthage having yielded to the Victorious Scipso, 

did in ſome reſpect continue, and began to raiſe up her 

drooping Towers,till the knowing Cato gave Counſel for 

the total extirpation z out of the Ruines of which aroſe 

Tunis, the reyenging Ghoſt of that famous City , who 

now, what open Hoſtility denied, by Thieving and Piracy 

continue; as ſtinking Elders ſpring from thoſe places where 
noble Oaks have been felled; and in their Art are become 


Irp1 Maſters,and to that degree, as to diſturb the mightieſÞ 
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Nations on the Weſtern Empire; -#nd though the ſame is 

| {mall in bjgneſs, yet it is great in miſchief; the confidera- 
Futer.s Holy tion of which put fire intothe breaſt of the aged Lewy IX. 
pang + to burn up this veſt of Waſps, who having 9quipt out a 
Fleet in his way for Paleſtine,reſplved to beſiege it; where- 

upon a Council of War being called, the queſtion Was, 

Whether the ſame ſhould be ſummoned, and carried, it 

ſhould not; for it was not fit the ſolemn Ceremonies of War 

ſhould be laviſhed away on a company of Thieves and Prrgtes. 
Notwithitanding this, Tuxss and Tripoli and their Siſter 

Algier do at this day (though neſts of Pirates) obtain the 

OZobr. s. Anno right of Legation , and Sir Fobys Lawſon did conclude a 
3662. But by Peace between his now Mgjeſty by the Name of the molt 
the Turk, in Serene and Mighty Pzince Charles the Second, by the Grace 
rheſe words, of God King of Great Bzitains; France: avd Ireland, De- 
Sealed inthe f*r4er of the Faith, &Cc. 'and. the moſt Excellent Szgnors 
preſence of WPabomet Baſhaw, the Diban df tbe Noble Citp'of- Tu- 
AlmightyGod, nis, Pagge Myſtapba Def. Pozat Wei, and the reſt of the 
ap _— Souldiers in the Kingdom of Twnss 1 and with them of 775 
of Tine. the? poli by Sir Jobn Narborough-* by the' Name of Þalil 184- 
laſt day of the baw, 3b:ahim Dep, Aga. Divan, and Govervouys of the 
Moon Delcadi Noble City and Kingdom of © ripylp ir Warbary- a That 
and the year now (though indeed Pirates) yet having acquired the re- 
of Hegira 1085. mutation of a Goyernment., they cannot properly be e- 


* Mar, $.167;5 . . 
and (afier- '* ſteemed Pirates but Enemies. 


wards, May 1. 1676. by the Turks.) being the 26. day of the Moen Zaphire, and 
the year of the Hegira 1087, * © | 


V. Pirates and Robbers that make not a Society, : . e. 
ſuch a Society as the Law ef Nations accounts layful, 
are not to have any ſuccour by the Law of Nations. -T#be- 
ri, When Tacferinas had ſent Legates to him.;. he was 
diſpleaſed that both a Traitor and a Pirate ſhould vſe-the 

Tacit. Amal.3. manner of an Enemy , as Tacitws hath it ; yet ſometimes 
=" ib. 3-4? ſuch men (Faith being given them ) obtain the xigtit of 
ho Legation as the Fugitives in the Pyrevean Foreſt , and tho 
Hiſt. Republ, Bandits at Naples ; and Solyman the Magnificent, haying, 
Vener, folg1, entertained Barbarofſa the famous Pirate, ſent word ta 
the YVenetians, that they ſhould uſe him and eſteem him na more 

& a Pirate, but one of their own Port. © [OL 

VI. If a Ship is aſſaulted by a Pirate , for redemption 
of which the Maſter becomes a Slaye to the Captors , » 

[4 
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the Law Marine the Ship and Lading are tacitly obliged 
for his redemption by 2 general contribution. But if a 
Pirate ſhall feign himſelf ſtronded, and rodecoy the Mer- 
chant Man for his relief, ſhall fire his Guns, or wave his 
Colours, who accordingly varies his courſe for his aſſi- 
ſtance, and the Pirate enters him, for redemption of 
which he becomes a Slave to the Pirate, there contribu- 
tion ſhall not be made, becauſe it was his folly to be ſo 
decoy?d. . 

VIE By the Civil! Law a Ranſom promilſed.to a Pirate, 
if not complied with, creates no wrong, and the reaſon 
given is,for that the Law of Arms is not communicated to 

uch, neither are they capable of enjoying that priviledge 
which lawful Enemies may challenge in the Caption of 
another : however this bath its meaſure; for a Pirate may 
have a lawful poſſeſſion, the which he cannot be denied 
(if injury or wrong be done him) to claim the benefit of 
Law, bur the reaſon of that fprings from a more noble 
Fountain, which is his taking a legal courſe, for by that 
he hath ſubmitted to the Magiſtrate, and paid obedience 
to the Laws in demanding Juſtice; beſides, the ſame is 
not done ſo much in favour of the Pirate as in hatred of 
him who firſt commits the wrong. Anguſizs the Empe- 
rour having proclaimed a reward of ten Seſterces to be 
given him that ſhould bring inCoracor as the famous Spaniſh 
Pirate, who having notice of the ſame, voluntarily comes 
and preſents himſelf before the Emperour, and demands 
the — reward, and the queſtion was, whether 
death or theSeſterces were to be his reward: T heEmperor 
ve Judgment,. that theſumm promiſed ſhould be paid 
im, for otherwiſe in taking away his life he ſhould de- 
ceive him of the ſumm promiſed, which would, in effect, 
violate the publick Faith given to kim , who of himſelf 
offered himſelf unto the tryal of Juſtice. 

A Pirate att a Merchant Man, and enters her, for 
redemption of which the Maſter gives his Oath, at 
a time and place-to pay the Pirate a ſumm certain ; by 
ſome it hath been held, that the Maſter commits not per- 
pary, if the price promiſed for redemption be not 
brought according to the Oath, becauſe a Pirate is not a 
determinate,. but a common Enemy of all, with whom 
neither Faith nor Oath is to be kept : but that is no __ 
D 4 oO? 
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Df Piracy. 
for the aſſoiling of the Vow: for though the perſon be 
deficient, yet the Juſt God is concerned; nor can that 
perſon that hath promiſed a thing, ſatisfie his Conſcience 
after he hath once delivered it to him, to recover it back . 
again; for the words in an Oath, as to God, are to be 
underſtood moſt ſimply, and with effect z and therefore 
he that returned ſecretly to the Enemy, and 2gaindepart- 
ed, made not good his Oath concerning his return. 
VUII. If an Engliſh Man commit Piracy, be it upon the 
Subject of any Prince or Republick in amity with the 
; Crown of England, they are within the purview of the 
On a Commil- $: ae, of 28 H. 8. and ſo it was held where oneWinterſor, 
from Penne Smith, . and others, had robbed a Ship of one Maturine 
Varded, Raitt, Garnier, belonging to Bourdeaxx, and bound from thence 
Adm. 23 Eliz, with Freach Wines for England, and that the fame was 
mM. 23, Felony by the Law Marine,and the parties were convicted 
of the ſame. | | | | 
IX. And ſoit is if the SubjeCt of any other Nation or 
Kingdom, being in amity with the King of England,com- 
mit Piracy on the Ships or Goods of the Ergl:ſb,the ſame 
is Felony, and puniſhable by virtue of the Scar. and ſo it 
was adjudged, where one Careleſs, Captain of a French 
Man of War of about 40 Tuns, and divers others. ſet- 
| ting upon four Merchant Men going from the Port of Bri- 
Rot. Adm. «n- .tgl to Caermarthen, did rob them of about 10co l. for 
w 28 £/7e %: which he and the reſt were arraigned, and found guilty 
ih of the Piracy 1 
Normandy was But before the Sar. of 25 Ed. 3. if the Subjetts of a Fo- 
Joſt by King reign Nation and ſome Engliſh had joyned together, and 
Join, =_—__ had committed Piracy,it had been Treaſon in the Engliſh, 
of the King of andFelony inthe Foreigners: And ſo it was ſaid byShard, 
England, and Where a Norman being Commander of a Ship, had, toge- 
they were as ther with ſome Engliſh, committed robberies on the Sea, 
nowaccounted being taken, were arraigned and found guilty; the Nors 
nU-4 7aan of Fetony, and the Engliſh of Treaſon, who accord- 
Shad, vo, iogly were drawn and hang*d. But now at this day they 
2 H. 5. cap, 6, hoth receive Judgment as Felons by the Laws Marine. ' 
- X. If the Subjects in enmity with theCrown of England 
be Sailers aboard an Eygliſh Pirate with other Engliſh,and 
n then a robbery.is committed by them , and afterwards 
are taken, it is Felony without controverſie in the Engliſh, 
but not in the Strangers; for they cannot be tryed by wo 
* ef | Yo En, ug 
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. tue of the Commiſſion upon the Statute, for it was no Pi- 
racy in them, but the depredation of an Enemy, for which 
they ſhall receiveatryal by Partial Law, and Judgment 
accordingly. 

XI. Piracy committed by the Subjefts of the French Selden Mare 
King, or of any other Prince or Republick,in amity with ©!«4- #6. r. 
the Crown of England npon' the Britiſh Seas, are puniſh- ya _— 
able properly by the Crown' of England only , for the 3,17 in rempor. 
Kings of the ſame have ifud regimen & dominiam exclu- Ed.1. Cited in 
ſve of the Kings of France, and all other Princes and: 4- 1nftie. fol. 
States whatſoever. 

XII. If Piracy be committed on the Ocean, and the Pi- 
rates in the attempt there happen to be overcome, the , 
Captors are not obliged to bring them to any Port, but Eebirum fi 
may expoſe them immediately to puniſhment, by hanging ſermone uſu eſt 
them up at the Main-yard end before a departure ; for js ; nam ma- 
the old natural liberty reniains in places where are no * 'e#1 a 
judgments. | rs gl 

And therefore at this day, if a Ship ſhall be on a Voy- guricare, rem 
2ge to the Weſt-Indies, or on a Diſcovery of thoſe parts nobis debitaie 
0 


the unknown World, and in her way beaſſaulted by nga 


the Admiralty. 


a Pirate, but in the attempt overcomes the Pirate, by 
the Laws Marine the Veſſel is become the Captors; 
and they may execute ſuch Beaſts of prey immediately, 
without any ſolemoity of condemnation. If we reſpect 
expletory Juſtice , it cannot be denied, hut for the 
conſervation of Ship and Goods, a Pirate invading 
lay be ſlain, for the inequality between theſe things 
and life is made up in favour of the innocent, and 
by hatred to the injurious: whence it follows, if 
we regard only that right, that a Pirate running away 
with ſtoln Goods, if they cannot otherwiſe be reco- 
yered, may be ſunk. Demoſthenes faid, It is very hard Oratime in 4- 
and unjuſt, and contrary both ro the written Laws and "\ſixcraem, 
the common Rules amongſt men , not to be ſuffered to uſe 
ns againſt him who in a hoſtile manner hath taken my 
— :, | | rs 
” *XIII. So likewiſe, if a Ship ſhall be aſlaulted by Pirates, £44: ext. D, 
and in the attempt the Pirates ſhall be overcome, if the © 1%» 
Captors bring them to the next Port,and the Judge open- 
ly rejects the Tryal, or the Captors cannot wait for the 
ſodge Without certain peril and loſs, Juſtlce gy be Song 
gov ffi erd es 4 $  $0+ 0+ "W0- [q I 0 O00 OY pon 


142. inc. of * 


Inicere manum 


% 


58 Df Piracy. : 
Hmoris & upon them by the Law of Nature , and the Came may be 
Theodoſu : id- there executed by the Captors, Y pe 


circo Fudicto- 
rum vigor Furiſque publici tutela in medis eonſtitaza, ne qui bi ipſt permintere valeat 
ultionem. Leg. mulli C. de Judgis. ETC | 


Caius Caſar being but a private man purſued the Pi- 
rates, by whom he formerly had been taken, and ſpoiled 
by them, and making up to them with ſuch a Fleet as 
he poſlibly in haſt could get ready, attacqued, burnt, and 

Phterch. in deſtroyed their Ships, and the men he brooght back to 

Ceſar, an Anchor, where repairing to the Procoxſml to do Jultice, 
and he negleQting, himſelf returned back, and there 
hang*d them up. 

XIV. If a Pirate at Sea aſſault a Ship, but by force is 
prevented entring her, and in the attempt the Pirate hap- 
pens to ſlay a perſon in the other Ship, they are all. Prin- 
cipals in ſucha murder, if the Coxvnex Law hath juriſdictt- 
on of the cauſe: but by the Law Marine, if the parties are 
known, they who gave the wound only ſhall be prixcipals, 

* Ralph Wil- and the reſt accefſories *; and where they bave cogni- 
liams indifted ance of the principal, the Courts at Common Law: will 


oe nn ſend them their aceeſlory. if he comes before thew +. 


Terrey; and Bridges, Black, and others as Acceſſories; Rott, Admnivr. 23 Eliz. M. 24. 
t Zelrerton fol. 134, 135. 

Ros ls XV. If a Spaniard robs a French- Man on the High Sea, 
Preſidia perdy- both their Princes being then in amity, and they likewiſe 
&e nonduem with the King of England, and the Ship is brought into 
ſunt, quanzuam the Ports of the King of England, the French-Man may 
— -*— proceed Criminaliter againſt the Spaniard to puniſh him, 
pe ibirunt ex And Civiliter to have Reſtitution of his Veſſel : but if the 
Gentium jure, Vellel is carried intra Preſidia * of that Prince, by whoſe 
Grotius de Ju- Subje(t the ſame was taken, there can be no proceeding 
re Belli ac Þ « Civiliter, and doubted if Criminaliter ; but the French- 
=p ray Man + muſt reſort into the Captors or Pirates own Coun» 
in B.R. Marſh's UT, or where he carried the Ships, and there proceed. 
Reports. Þ Leg. Hoſtes & Leg. Latrones D. de Cap. Lez. poſtlim. a Piratis eod, Tit, 


The Caption A Dutch-Aan, but Naturalized by the Duke of Savoy, 
was in 1655. and living at Fils Franca in his Dominions, procures a 


— Commiſſion from the States of Holand, and coming to Le- 
1670, upon which there was an Appeal to the Duke of 7ork,; but norhing came of &«, 


Riott, Admir, in An. ſupradi, 
| ghort 


' ſome of the Men, in « 


.chorn, there tid with the Colours and Enſigns of the Duke 


of Sevoy ;, the ShipDiamond being then in Port, and having 

received her lading, was afterwards in her Voyage home 

ſurpriſed by that Caper, and brought into Y/illa France, 

and there condemned and ſold ro one Poleman; which 

Ship afterwards coming for England, the Plaintiffs having 

notice, tnade a ſeizure, and upon Tryal Adjudication 

paſſed for the Plaintiffs, the original Proprietors : For 

though the Ship of War and the Captors were of Savoy, 

and carried thither ;, yet being taken by virtue of a Durch 

Commiſſion, by the Law Marine, ſhe muſt be carried infra 

Preſida of that Prince or State by virtue of whoſe Com- 

miſſion ſhe was taken. Nor can ſuch carrying of the En- 
ſigns or Colours of the Dake of Savoy, who was then in 

amity with the Crown of England, or the Commander, 

though a Subject of that Prince, make him a Pirate, or 

ſubjetthem or thoſe to whom they have transferred their 

intereſt of the Prize,any waysto be queſtioned for the ſame * Bulftred. 3. 
Criminalter ;, for that the original quad as to the taking Port. fol. 28. 
was lawful, * 4: one Enemy anwgbt take from another ;, but _ of Samuel 
Civiliter the ſame might be, for that the Captor had not 9m. dei 
entitled himſelt to a firm poſſeſſion F. And therefore in ;+ bel; zc pacis, 
all caſes where a Ship is taken by Letters of Marque or lib. 3. cap. g. 
Piracy *, it the ſame is not carried infra Pr eſidia of that S- !5- © 15- 
Prince or State by whoſe Subject the ſame was taken, the * 1% 3 Jac- 


Owners are not divelted of their property, but may re- gy 
ſcize whereſoever they meet with their Veſlels. Weſtans C. 


XVI. If a Pirate __ a Ship, and only takes away 

rder to the ſelling them for ſlaves, ©. 12.109. 
this is Piracy by the Law Marine ; but if a man takes /is,s. fil. 32.6, 
away a /illain or Ward, or any other Subjeft, and ſells Catey's C. bur 


2 Black Mail 
them for ſlaves, yet this is no robbery by the Common oy fv 


. of raking in ' 
' Cumberland, Northumberland, and Weſtmorland was Felony 43 Eliz. cap. 13. 


- XVII If a Bale or Pack of Merchandiſe be delivered to 
aMaſter to carry over Seato ſuch a Port, and he goes away 
with the whole Pack or Bale to another Port, and there 
ſells and diſpoſes of the ſame, * the ſame is no Felony, *#.vaueras. 
But if he opens the Bale or Pack, and take any thing out, /.r. ſe2t.3.5tas. 
animo furandi, the ſame may amount to ſuch a Larceny, vil. {ib.10, 
35 he may be indifted inthe Admiralty, though it amounts ©: '3: 

| fl 55 | not 
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13E4.4.5- nottoa Piracy. Yetif ſuch a Maſter of Ship ſhall carry 
Naute Cay. the lading to the Port appointed, and after retakes the 
7g _ *7* whole Pack or Bale back again, this may amount to a Pj- 

"* racy; for he being in the nature of a Common Carrier, 
Co. 3. Inſt.109, the delivery had taken its effect, and the privity of the 
108, Balement is determined. 

44 E. 3-14 XVIIL If a Pirate ſhall attaque a Ship, and the Maſter 
4 4.4.2. fortheredemption ſhall give his Oath to pay a ſumm cer. 
_=_m SS * tain; though there be no taking, yet is the ſame Piracy 
fi ns _ by the Law Marine; but by the Common Law there mult 
ratis redempts be an aCtual taking, though it be but to the value of a 
fit. penny, as to a Robbery on the High-way. 
If a Ship ſhall ride at Anchor, and the Mariners ſhall 
14 E.3.Cor. bepart in their Ship-boat, and the reſt on the ſhore, and 
1I5. none ſhall be in the Ship; yet if a Pirate ſhall attaque her 
and rob her, the ſame is Piracy. | 
XIX. A Merchant procures Letters of Marque or Repriſe, 
and thendelivers the Commiſſion to perſons co endeavour 
a ſatisfaQtion , if ſuch perſons commit Piracy, the Veſſel 
Trin, 7 Fac. in js forteited without controverſie : but the Merchant is 
—_ Ros A- no ways liable to make ſatisfaion ; for though the Supe- 
Conftir Gatie TIQUr ſhall anſwer for the aftions of his Miniſters or Ser- 
rom. 3. tit, 3, Vants, yet that is introduced by the Civil Law , but this 
conſtit. amz queſtion muſt be decided by the Law of Nations, by virtue 
1583.c. 44 of which ſuch Commiſſions are awarded or granted, | the 
wo ptoa n 4 which does exempt any man to anſwer for the damages 

Walcham Of his ſervants, unleſs he foreknew that they would com- 
ports Waltham ©*. R _ 
erſ. Mulgar, Mit ſuch a Piracy or ſpoliation, or any way have abetted 

or conſented to the ſame, which right may be forfeited, 
Vide the very and the Civil Law let in to acquire fatisfaCtion : And. yet 
_— of Re- jn the Caſe of Sir Edmund Turnor.and Mr George Caren, 
pres in-2-2- who having Letters of Repriſal againſt the Darch, Mr. 
Marque, fil, Carew by Indorſement on the back-ſide of the Letters Par 
2. tents did nominate and appoint one Tyrence Byrne to exe- 
cute and perform all ſuch afts and things as by force of the 
Letters Patents he mightlawfully do : Tyrence Byrne pro- 
vides Ship and Crew, and being at Sea takes a certain Ship 
belonging to Bruges called the Gadelife, and there was 
| ſome probable cauſe of ſuſpicion, yet not enough to wars 
Hill, 30,31 rant a condemnation: Whereupon the Owners havin 
Car. 2, at Ser- had ſentence ofReſtitution libelled in the Admiralty again 
geants I. «cr Edmg 1d Turner, Mr. Carew an 1 Byrne ſo. damages; 
_— vpaa 
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 .taques another Ship, 
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- +ypon which a Sentence was given againſt the Defendants, Vis. /. r. c. 2. 


who Appealing, the Delegates confirmed the firſt Sen- 5 *5- 


rence. 


XX.But if a Ship ſhall be atSea and in neceſlity,if ſhe at- reg.2. ſe#.cum 


and takes out ſome ViCtuals, Cables, in cadem3 D.ad 
I.Rhod. Leg.quo 


Ropes, Anchors or Sails, (eſpecially if that other Ship ** Ry 


may ſpare them) this is not Piracy; but then the party ,;-_ 4; 

yr. y xgeady Money for ſuch things, or give a Note or — 
Bill for the payment of the value, if on this ſide the dun, ſe#. item. 
Straits of Morocco, within four Months, if beyond, with- >- - Leg. - 
in twelve Months. 4 5g wi 

XXI. By the Law Marine, if Goods are taken by a Pi- perice Pampe- 
rate, and afterwards the Pirate attaques another Ship, nius de acqu, 
but in the attempt is conquered, the Prize becomes abſo- 7ci dom. 
lately the Captor's, ſaving the account to be rendred to 
the Admiral. And it is acconnted in Law a juſt caption 
of whatſoever may be got or taken from ſuch Beaſts f 
prey, be the ſame in their own or in their Succeſſors pol- ; 
ſeſſion. But then an account ought to be rendred to the P*r £22. MHuler, 
Admiral, who may (if they happen to be the Goods of ** 2:© oh- 
the Fellow-ſubject of the Captors, or of Nations in ami- 
ty with his own Soyeraign) make reſtitution to the 
Owner, the coſts and charges, and what other things in 
equity ſhall be decreed to the Captor , firſt conſidered 
and deduCted. | 

XXII. By the Statute of 27 Edw. 3. cap. 13. if a Mer- 27 £3 &+ 13+ 
chant loſe his Goods at Sea by Piracy, or Tempeſt (not 
being wrackt) and they afterwards come to Land ; if he 
can make proof they are his Goods, they ſhall be reſto- 
red to him in _ Guildable , by the King's Officers 
and fix Men of the Country; and in other places by 
the Lords there and their Officers, and fix Men of the 
Country. 

'This Law hath a very near relation to that of the Ro- 
mans, Called De = tione, or the Atinian Law ; for 
Atinius Enafted, That the Plea of Preſcription or long 

ſſeſſion, ſhould not ayail in things that had been ſtoln, 

ut the intereſt which the right Owners had ſhould re- 
Main perpetual ; the words of the Law are theſe, Quod 
ſarreptum eſt, ejua rei aterna auftoritas eſſet, where by Au- 
RAoritas is meant Fus Domimi. 

AXIII, Yetby the Common Law of England, it has boy 
| $10g 
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Mich. 13 Jac. held, That if a man commit Piracy npon the Subjects of 
in B.R. Sr R- another Prince or Republick (though in Leagne with ws) 

| _ a Bog? a. and brings the Goods into England, and ſells them in a 
bridamens,fol, Market Overr, the fame ſhall bind, and the Owhers are 
539« for ever concluded, and if they ſhould go about in the 
| Admiralty to queſtion the property, in order to reſtiry. 

tion, they will be prohibited. | 

XXIV. This offence was not puniſhable by the Common 
Law, as appears by the preamble of the Stat. of 23 #7. 3, 
cap. 15. but the ſame was determined and judged by the 
Admiral, after the courſe of the Civil Law; but by force 
of the ſaid AF, the ſame is inquired of, heard, and deter- 
mined according to the courſe of the Common Law, as if 
the offence had been committed on Land, 

XXV. This Actdoesnot alter the offence, or make the 
offence Felony, but leaves the offence as it was before this 

Coke 3. inſtit, - ACt, viz. Felony only by the Civil Law, but giverh a mean 

tir. Admir. of Tryal by the CommenLew,and infliteth pains of death, 

as if they had been attainted of any Felony done upon the 
Land. "The Iadietment muſt mention the fame to be 
done upon the high Sea. 

Moore 756. XXVI. A Pardon of all Felonies does not extend tothis 

Bur ifthe par- off:gce, but the ſame ought eſpecially to be named; and 

ff earanced though there be a Forfeiture of Lands and Goods, yet 

miral, and nor TREre is NO corruption of Blood, nor can there be an Ac- 
before th©e ceſſory of this oftence, tryed by: virtue of this Sratme ; 

Commiſſon- hyr if there be an Acceſſory upon the Sea to a Piracy, he 

ers, then there 11 it he tryed þy the Civil Low. 

 ofBloodor The Statwe of 35, H. 8. cap. 2. taketh not away this 

' forfeiture of Statute for T reaſons done uponthe Sca, nor Is Clergy al- 

Lands ; qxod Jowable to the party on the Srature 28 H. $8. vide 14 Fat. 

nota, Co. Inſtit. ;,, B. R. Moore 756. plac. 104.4- 

x vid-poſtea XXVII. Though a Port be Locms publicus uti pars Oceans, 

” yet it hath been reſolved more than once, that all Ports, 

not only the Town, but the Water is infra corpes Com 
t4tus. 

 Hjde and  UIfaPirate enters into a Port or Hayen of this Kingdom, 

= —_ and a Merchant being at Anchor there; the Pirate aſſaults 

Captain She, Dim and robs kim, this is not Piracy, becauſe the ſame's 

of the Merchangize of onc Nr. Mfv, a Merchant in London; and they were indicted 


for.ic ar the Common Lay, and were found guilty of the ſame, Anno 22 Car. 2. at 
the 0ld Baily, 


not 


VF v5 Wwe, ww yy 
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not done ſuper altam Adare ;, but this is a down-right rob- 
bery at the Commen Law, tor that the ACt is infra corpus 
Comitarns, and was inquirable and puniſhable by the Com- 


63 


mou Law, before the Statute of 28 H. 6. cap. 15. 


XXVUL $o if fach a Piracy or Robery be made in a $ir pron. More 
Creek or Port, in {ach caſes it has been conceived, that 755. 1 Fac. 
Clergy is allowable upon the Statute of 238 #7. $, bur if it 27+ 1944- 
be done ſuper altum Mere, there no Clergy is allowable , An4 the fame 
howbeit,if ſuch a Robbery be committed on great Rivers tj opinion of 
within the _ X _— are lookr upon w —_ ” Lyonel Jen- 
High-ways, there perhaps Clergy may not be granted, &ins , and the 
_ ſo it was ruPd in the aforetad Caſe of Hyde, who '<!t of the 
with a parcel of Men, came one night in Boat in the Ri- ms 


ver of Thames, and under the Colour of Pre-Maſters, wy og 


' Boarded the Ship of one Captain Size, and rob'd her, commirred by 


and for which being taken and tryed at the Old-Baily, by Cuſack and &- 
the greater opinion of the Judges there preſent, 22 Cay. *©<153 and he 
2. had Clergy denied him. By the Pardon of all Felonies, Mean __ 
at the Common Law, or by the Srare- Law, Felony ſuper 1574. vide 19 © 
altum Aare is not pardonable ; for though the King Z.3.Cor. 124. - 
may be pardon this offence, yet being no Felony in the 9 4: 4+ 2. 
eye of the Law of this Realm, but only by the Civil! Law, 

the Pardon of all Felonies generally extends not to it ; 

for this is a ſpecial offence, and ought eſpecially to be 

mentioned. 

XXIX. A Man attaiated by virtue of that Statute, for- 9 E. 4- 29. ci- 
feits his Lands and Goods, yet there works no corruption ©©4 in Cotes 3. 
of Blood, by virtue of that Attainder ; nor can there be 9 #% 112. 
any Acceſſory of Piracy by the Law of this Realm ; bat if 
it falls out that there is an Acceſſory upon the Sea, ſuch 
Acceſſory may be puniſhed by the Civil Law, before the 
Lord Admiral , but he cannot be punifhed by virtue of 
this AQ; becauſe it extends not to Acceſſories, nor makes 
the offence Felony. 

XXX. If one ſteals Goods in one County, and brings 
them into another, the party may be indicted in either 
County ; but if one commits Piracy at Sea, and brings 
the Goods into a County in England, yet hecannot be in- 
dicted upon the Statute, for that the original taking was 
not Felony, whereof the Common Law took conu- 
TZance. 

XXXI, If a Maa is taken on ſuſpicion of Piracy, and Y 
| Bil 


28 Eliz.Butlers 
Caſe cited 3. 


Inftit. fal. 113. 


/ 
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MarſlsCafe Bill is preferred againſt him, and the Fary find Jgnoramue; 
13ac. inB.R. if the Court of Admiralty will not dife 


be good cauſe,diſcharge him,or at leaſt take Bail for him: 
But ifthe Court ſuſpects that the party is guilty, perhaps 
they may remand _ z and therefore in all caſes, where 
the Admiralty legally have an original, or a concurrent 
Juriſdiction, the Courts above wiil be well informed: be- 


tore they will meddle. 


If a Man be in cuſtody for Piracy, if any aids or aſliſts 


him in his eſcape, though that matter is an offence at 
Telvertm 134, Land, yet the Admiralty having JuriſdiCtion to puniſh the 
' 235+ Scadings Principal, may have likewiſe power to puniſh ſuch an 
Caſe,7Tenchver- Offender, who is lookt upon quaſi an Acceſſory to the Pi- 
= og - racy; but to reſcue a Priſoner from an Officer of theirs, 
2 40. 7"® they may examine the cauſe, but they cannot proceed cri- 

minally agaioſt the Offender. 
50 Eliz.3.per. XXXI. Anciently when any Merchants were robbed 
2 Dorſ. 24. de at Sea, or ſpoiled of their Goods, the King uſually iſſued 
eudjend. 4 out Commiſſions under the Great Seal of England,to inquire 
rey mint; of ſuch depredations and robberies, and to puniſh the par- 
ſuper mare de- ties ; and for frauds in ContraQts, to give damages to the 
predatic. parties, and proceed therein ſecundum Legem & conſuetu- 
Pat.6 E.1.m. dinem Anglie,ſecundum Legem Mercatoriam, & LegemMa- 


24. Dor. the ,-.- ; . : 4 
Ch of Will, 7909 all three Laws included in the Commiſſions. 


de Dunſtaple, a Citizen of Winton, Pat, 32 E, 1. m, 4. Dorſ. pro Willielmo Perin & Dt- 
mengo Perez Mercatoribus. 


Paſch. 13 Jac. XXXIII. The Courts of Weſtminſter have a Sovereign 
#n B. R. King _ to inquire after the liberty of every man, and that 
mo large e ſhould not be deprived of the ſame without juſt cauſe 
\3.part« . . and 1 

fol. 27, and therefore as in other Capital cauſes, ſo likewiſe in 
this they may ſend their HabeasCorpm to remove theBody 
of any committed upon ſuch an account, and if they {ce 
a juſt cauſe, they may either Bail,or diſcharge,or remand, 

as the matter ſhall ſeem juſt before them. 
'  Andalthough the Statute of 28#.8.c. 15. does not alter 
_ 3- liſtit. the offence, or make the offence Felony, *but leaveth the 
fo Sell. "TY offence as it was before thatStatute, (viz.) Felony only by 
Feb, 18. 1680, the Civs! Law, and gives a mean of Tryal by the Common 
Caſe ofCompton Law, and inflicteth ſuch pains of death as if they had been 
6 -»»5r & 4, attainted of any Felony ; yet it was reſolyed # by - the 
Judges, 


barge him, the . 
3 Bulfrodf-27« Court of Kings Bench will grant aiidneCrpoand if there 


LIMI 


Df Piracy. 
Judges, and the reſt of the Commiſſioners then preſent, 
that His Majeſty having granted Letters of Repriſal to Sir 
Edmond Turnor and George Carew, againſt the Subjects of 
the States General of the United Provinces, and that after- 
wards that Grant was called in by Proclamation, then 
mortified in the Treaty of Breda, and afterwards ſuper- 
{ded under the Great Seal : That Carew (without Tur- 
nor.) having deputed ſeyeral to put in Execution the ſaid 
Commiſſion, who accordingly did; and being indicted 
for Piracy, the ſame was not a Felonious and a Piratical 
Spoliation in them, but a Caption in order to an Adjudi- 
cation ; and though the Authority was deficient, yet not 
being d6ne by the Captain and his Mariners, animo dt» 
pradands, they were acquitted. 


$5 


* Loveftcin, Unplacable Faftien *, ja oppoktion to all thai cap be cal; 
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The Right of the Flag, as to the acknowlengi 
- the Dominian a the Baitilh Seas, ”— 


I. Conſiderations general as in refe- | of ys declaxing that Euſlov 


rence to the ſame. mary obeiſance. 
II. Whether. Princes may have an | FX, ws re had L « fome 
excluſeve property in the Sea. Treaties, in reference to the afſert- 
Itl. That ſuch an exclnſrve Domi- \ ing the duty of the 
" nian may be, and proved, , RX. Of the extent how far that didy 
IV. Of the Sea, whether capable of | is required and payable, 
Diviſion as the Land, XI, Of the duty of the Flag, not a bare 


Y, Conſiderations general as in re- | Honorary ſalute, but a Right, 
ference to Maritime Cities touch- | XIT. Of the importance and value of , 
4 ing CO fon of the ſame as well in Nations Fo 
I. Of the Sea, by reaſon of its in- reign, as in England. 
Rability, whether capable of ſub- | XIII, Of the effets of ſuch a Right 
je#1on. and Soveraignty, Of the extent of 
VII. Of the Dominion of the Britiſh | this Dominion by ths Laws of 
Sea aſſerted long before, and ever F England, 
ſince the Conqueſt of this Iſle by the | XIV. Of the duty of the Flag not re- 
Romans. garded as Cruility, but comm 
VIII. The duty of the Flag, but a | as a duty. 
conſecutive acknowledgment of | XV. Of the impartance of that ac- 
that Right, and of the Ordinance | kmwledzment. 


I, Au theWritings of the 1uftrio-Selden,certainly 
- ICs Impoſlible to findany Prince or Repablick,, or 
fiogte Perſon indued with reaſon or ſenſe, that doubes the 
Dominion of the Britiſh Sea, to be entirely ſubject to that 
Imperial Diadem, or the duty or right of the Flag, which 
indecd is but a conſecutive acknowledgment of that anci- 
ent Superiority : yet there have not been wanting ſome, 
who though they have not queſtioned the former, have 
highly di/pured the latter. 
But there are fome fatal periods amongſt our Norther 
Regions, when the Inhabitants do become ſo brutal a 
; Prejudicate, that no obligation of Reaſon , Prudence, 
Conſcience, er Religion can prevail over their paſſions, 
eſpecially if they become the devoted Mercenaries of all 


led 


— ——— 
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fed either juſt or honourable; we need not rip vp the 
carriage of that late inſolent Son of 'a Tallow Chandler, 
whoſe deportments made him no leſs inſupportable ar 
home, than he was amongſt Foreign Princes; theteſtimo- 
nies of his greateſt parts and abilities being no other than 
Monuments of his malice and hatred to this Nation, and 
Records of his own folly. But Princes are not to be 
wrangled out of their ancient Righrs and Regalities by the 


 fubtil Arguments of Wi: and Sophiſtry ; nor are they to be 


ſupplanted or overthrown by malice oc Arms, ſo long as 
God and good men will afliſt, in which his Sacred Majeſty 
did not want, when he aſſerted his Right with the Blood 
and Lives of ſo many thouſands that fell in the diſpute. 
11. That Princes may have an excluſive property in the So* 
veraignty of the ſeveral parts of the Sea, and inthe paſſage, 
Fiſhing and ſhores, is ſo evidently true by way of fact,as ao 
man that is not deſperately impudent can deny it:the con- 
fiderations of the general prattice in all Maritime Coun- 
tries, the neceſlity of Order in mutual Commerce, and the 
Safety of mens perſons,Goods and lives,hath taught even 
the moſt Barbarous Nations to know by the Light of Hu- 
mane reaſon, that Laws are as equally neceſſary for theGo- 
yernment and preſervation of the Sea, as thoſe that nego- 
tiate and trade on the firm Land; and that to make Laws 
and to give them the Life of Execution, muſt of neceſſity 
require a Supream Authority; for to leave every part of the 
Sea and ſhores to an Arbitray and prone uſe, without 
a correCting and ſecuring power in caſe of wrong or dan- 
ger, is tomake men in the like condition with the Fiſhes, 
where the greater deyour and ſwallow the leſs. 

HI. and though the Sea is as the High-way, and com- 
mon to all; yet ir is as other Zigh-ways by Land or great 
Rivers are, which though Common and Free, are not to be 


warped by private perſons to their own entire ſervice,but Sec that Plea 
remain to the uſe of eyery one : not that their Freedom of Chizzola tor 
is ſuch, as that they ſhould be without proteftion or Govern- ie Venetian 


ment of ſome Prince or Republick, but rather not exclude 
the ſame; for the true Enſign of liberty and freedom is 
protein from thoſe that maintain it in liberty. 

IV. And as the Sea is capable of proteCftion and Go- 
yernment, ſo is the ſame no leſs than the Land ſubje& to 
be divided amongſt men, _ appropriated to Cities and 
| 2 Potens 


. ey 
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Potentates, which long ſince was ordained of God as a 
thing moſt natural: whence it was that Arsfotle ſaid, 
That unto Maritime Cities the Sea is the Territory, becauſe 
From thence they take their ſuſtenance and defence ;, a thing 
which cannot be, unleſs part of it might be appropriated in 
the like manner as the Land is, which is divided betwixt 
Cities and Governments, not by equal parts, or accord- 
ing to theix greatneſs, but according as they are able to 
rule, govern, and defend them : Berne is not the greateſt 
City of Switzerland; yet ſhe hath as large a Territory as 
all the reſt of the twelve Cantons put together : The Ci- 
ties of Noremberg and Genoa are very rich and great, yet 
their Territories hardly exceed their Walls: and Yenice 
the Miſtreſs and Queen of the Mediterrancan, was known 
for many years to be without any manner of poſleſſion on 
the firm Land, 

V. Againon theSea, certain Cities of great force have 
- 2 m—y ſeſſed large quantities thereof z others of little force 
ledged by he have been contented with the next Waters. 
Hanſiati ue Neither are there wanting examples of ſach, as not- 
1owns, ar the withſtanding they are Maritime, yet having fertile Lands 
Fenetian afſer- Jying on the back of them, have been contented therewith 
as. —_— withoutever attetnpting to gain any Sea-Dominion ;, others 
the Adiatich, WO being awed by their more mighty Neighbours, have 
Inter res com- been conltrained to forbear any ſuch attempt ; for which 
munes, ut: ipſe two cauſes a City or Republick, though it be 4/arzme, 
_—_ 'or m- yet it may remain without any poſſeſſion of the Sea. God 
-* wa 0 hath inſtituted Principalities for the maintenance of Juſtice 
mari ;iſcari, © the benefit of Mankind ; which is neceſſary to be exe- 
aut navizare Cuted as well by Sea as by Land : S. Paul ſaith, that for 


mg; & this cauſe there were duc to Princes Cuſtoms and Contri- 
nhi- 
bentem competit Putions. 
azHo injuriarum, 1. 10. fi quis in mare, 1. injuriarum, ſef, ult. de injuriis. Sin litters 
guoque Cmmania ſunt, 1, 2. re diviſ, Quia acceſſorium ſunt maris, (x acceſſorium ſequitua 
nwturam Principalis, I. 2. de peculio, legat, c. acceſſorium de reg. jur. in 6. Ad littus mar 
zgur accedere quivis peſt, non piſcandi tantum gratia, ſed etiam edificandi Gy occupandt 
cauſa, l, quod in litt, de acqutr, rer, Dom. 1. in litt. ff. nequid in loc. pub. Jo. Angelins F.C. 
de x epub. Harſtat. par. 6. fol. 85. Edit. Francof. An. Dom. 1641, Bur theſe arguments 
were ea'lly anſwered by the Venetian Lawyers; Quemadmodum communio littorum reſtringt- 
far ad ppulum, a quo occupata ſunt, lib, 3+ ſet, littora, D. de. quid in loc. pub, Ita ettam 
£2mmun 0 martfgs ade? ut per mare 4 nemine occupatum navigatio fit omnino libera : þ*l 
mare au em occupatum ab aliquo Principe ii liberam habeant navigationem qui ſunt ilti Prit- 
crpt ſubj »#ti z altivero eatenus, quatenis« idem Princeps permittit, Juling Pacius de Doh 
mars A h tatict, 

It 
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© Tt would be a great abſurdity to praiſe the wellGoyern- 

ment and defence of the Land, and to condemn that of 

the Sea; nor doth it follow, becauſe of the yaſtneſs of the 

Sea, that it is not poſlible to be governed and protected : 

but that proceeds from a defe# in Mankind ;, for Deſarts, 

though part of Kingdoms, are impoſlible to be governed 

and protected, witneſs the many Deſarts of Africk , and 

the immenſe vaſtities of the New World. 

Vi. As it isa gift of God, that a Land by the Laws and 
publick Power be ruled, proteCted, and governed : ſo the 
{ame bappens to the Sea; and thoſe * are deceived by a * 561i mere 
groſs equiyocation, who aver that the Land, by reaſon of — 
its tab:liry, ought to be ſubjefted, but not the Sea, for ,,,; - 4 awd 
being an unconſtant Element, no more than Air; foraſ- commniter poſ- 
much as they intend by the Sea and the Air al! the parts ſideru uitio nge 
of the fluid Elements, it is a moſt certain thing, that they _— GE 
cannot be brought under ſubjetion and Government, be- ji; worm... 
cauſe whilſt a man ſerves himſelf with any one part of yends un dfi- 
them, the other eſcapes out of his power ; but this chan- cultatem, Leg. 
ceth alſo to Rivers, which cannot be detained : but when 24t#" $- dulciſe 
one is ſaid to rule over a Sea or River, it is underſtood not fun'. Leg 2 
of the Element, but of the S;ce where they are placed : the 
Water of the Adriatick and Britiſh Seas continually runs 
out thereof, and yet is the ſame Sea, as the Tyber, Poe, 

Rhyne, Thames, or Savern, are the ſame Rivers they were. 
a thouſand years ſince; and this is that that is ſubject to 
Princes by way of Prote&;on and Government. | 

Again, it would ſeem ridiculous if any man would aſſert 
that the Sea ought to be left without ProteCtion, ſo that 
any one might do therein well or ill, robbing, ſpoiling, 
and making it unnavigable, or whatſoever ſhould ſeem 
fitting in their eyes; from all which it is apparent, that 
the Sea ought to be governed by thoſe to whom it moſt pro- 
perly appertains by the Divine diſpoſition. 

VIE. When * Faliws Ceſar firſt undertook the Invaſion 4 ,, ,,.., 
of this 7ſle, he ſummoned the Neighbouring Gauls to in- fe Caliis erant 
form him of the Shores, Ports, Havens, and other things 1nc42i ttt, neque 
convenient that might accelerate his intended Congueſt, en” temzre 
hut from them nothing could be had, they anſwering, All Te ——alke 
commerce and traffick,and viſiting their Ports, was inter jy am, neque 
es ipſ1s quidquam preter oram maritimam atque e "mes gue ſunt contre Ga am nin 
ef, poli oh Bell lib, 4. fol. merge " et OI "x 
] E 3 , abit ee 
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difted to all Nations before licence bad; nor could any but 
Merchants vifit the ſame, and then had they places* 


* Gauls Town 
near YLYorrmth 


bein c4:c:;.2:1: 3Mgned them whither they ſhould come ; nor was this 
conceived, ove Zomimon that the Britains then uſed, commanded with- 
ot ene common Out a Naval Force; the ſight of which when Ceſar ſaw, be 
peace © =" preferred them before thoſe of the Ramens : far upon that 
tor :-:1/- OCCallnn it was that Ceſar, baving ſeen thoſe Auriliary 

1d 0:1; Squatrons, which the Britains ſent the Gauls in their Ex- 
= G14; 45 pecitions againſt the Romans, took occaſion to find out 


#4111: - that warlike People, whoſe bare Auxiliary Aid ſhook the 
-1iengd _— "” Flower of the Roman Squadrons. ; 
elligebat. And when the Romans became Conquerors of this Iſle, 
the fame Right or Dominion was during all their time, ſup- 
ported and maintained when they ſailed round their new 
Tacit. in vitz atchieved Congueſts in the time of Domitian, Agricola, 
Aericel, giving terrour toall the neighbouring Nations, 

But when that AGghty Empire became ſubject to Fate, 
and this Nation by the continual ſupply of Men, which 
went out of the kingdomto fill up the contingencies of the 
Roman Legions, became at laſt ſo enfeebled as to render 
us a Prey to the Saxozs; which Empire having ſettled 
peace with their Daziſe Neighbours and quieted their 
own home- bred quarrels ; and having reduced the ſeveral 
petty Kingdoms of their Heptarchy under one Diadem, 
they forgot not to aſſume their ancient Right and Dominion 

+ Altimants ®f the Seas; as did the moſt Noble Edgar Þ, who kept no 
Dei largi-flua Teſs a number than 400 Sail of Ships to vindicate andaſcer» 
elementa,qui eſt tain his Dominion, giving protection to the peaccable,and 
;—ajrs [nd puniſhment to the offenders : nor did his Succeſlors Erhels 
Anglorum Baſi. 4rd. Canutrcs, Edmund, and others that followed of the 
devs, omnium- Daniſh Race, any ways wave, relinquiſhor lofe that Roy- 
e rerum, In- alty, but obſequiouſly maintained the ſame down to the 
m Ocean Conguerour and from him ſince for ſome upwards of 1200 


que Britanniam . 
Circumjacent, YEArSIn 2 quiet and peaceable poſſeſſion. 


cunt} arumque Nationum que infra eam includuntur, Imperator & Dominus. Ex Chart ſundem. 
Eccleſ, Wigor, Sir John Burroughs fol. 21. Tdem quoque Edgarus 400. Naves congre- 
gavit, ex quibus omni anno poſt Feſtum Paſchale 100, Naves ad quamlibet Anglia parteme 
Natuit ; K eſtate Inſulam circumnauigarit ;, hyeme vero judicia in Proviacia exercutt, Ex 


Kanulph, Ceftrenſ. fol.22. 7. B., 
| To mention the Ancient Commiſſions, and exerciſe of. 

this Soveraign power, Safe-condutts, Writs of Seizure, Ar- 

reſis Recoras of Grants , and Licences to paſs theoygh the 
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Sea, and to fiſh, Parliament Rolls and the like, * would * So fully pro. 
make a Volume; ina wotd, if Robe of Preſcriptian,ſucce/- ben | Sm Sel 

of Inhevitantt, continual Claim, maticr of Fatt, conſent _ = "i 
of Hiſtory and Confeſſions, even from the mouths and pens pertirert in 
-6f adv faves. bu of any moment to the aſſerting of a Ti- thi- Tra&ro 
tle, his Sacred Majeſty may be preſumed to have as good *< - rle the 
a Title to that, as the moſt abfolute Monarch this day on TE 
Earth, hath to whatever he can claim or does enjoy. Vii (4 UV 
ſer. Armach, Epijc. Hibernie Sylloge p. 121, 163» 


VIII. Now the duty of the Flag is no more but a con- 
ſecutive acknowledgment that the Right and Dominion of 
the Britiſh Seas, (not as a bare Honorary Salute or Cere- 
mony, but as an abſolute ſign of the Right and Soverarignty 
6f thoſe Seas where they are obliged to ſtrike Sail) are 
in him to whoſe Flag they vail, and pay that duty to; and 
in ſubſtance is no more but that the King grants a gene- 
tel Licerice for Ships to paſs through his Seas, that are 
his Friends, paying that obeyſance and duty, like thoſe 
ſervices when Lords grant out Eſtates, reſerving a Roſe 
of Pepper Corn, the valoe of which is not regarded, but 
the remembrance and acknowledging their Benefattors 
Right and Dominion. 
_ Thatthis hath been an Ancient Cuſtom, always wait- 
ing on that Soveraignty, appears by that memorable Re- 
cord upwards of 4oo years ſince made, where it is de- 
elated by King Fobn what the Ancient Cuſtom was, in 
theſe words ; Dat if a Lientenant in any Voyage, te- 77e7 To2erof 
ing o2dained by Common Council of the Kingdom, do er —_— 
counter upon the Sea any Ships oz Veſſels, laden ©c2 ,;, 3-bamic. 
inladen, that will not ftrike and vail their Bonnets at the cunt. Enc- 
Tomnmarndmcnt of the Lientenant of tte King, bit will cled, Le Orc 
fight againſt them of the Fleet, that if they can be taker, rn al Ba- 
they be reputed as Enetnies , and their Ships , Veſſels, *"** 
and Coods taken and fozfeited as the Goods cf Enemies, 
although the Bafters 02 Poſſe\ſozs of the ſame would come 
afterwards, and alledge, that they ore the Stips, Ue*- 
, fels, and Goods of thoſe that are Friends to our Lozd 
the Ring, and that the Common People in tle ſam? be 
haſt fed by inip2iſconment of the ir Bodies ſc? t, eir K:* 
belſio", by diſerctio:, 


E 4 Thus 


k 


. minion over 
, the Britiſh Sea Jand, ro whom the Dominion and Soberaignty of the 
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Thus this Immemoral Cuſtom was bythat prudent Princs 
affirmed, the which hath been always before, and ever 
ſince(without interruption by all Nations)conſtantly paid 
to the Ships ef War, bearing the Royal Standard, and other 
of His Majeſty's Ships, wearing his Colours and Enſigns of 
Service; he knowing that undoubted Jaxime of State, 
Leon. Leſſins de That K ingdoms are preſerved by reputation, which 1 as well 
x , Ow * ., their ſtrongeſt ſupport in Peace, as their chiefeſt ſafety in time 
Een "of War ;, when once they grow deſpiſed, they are either ſubjett 
to Foreign invaſions, or Domtſtick, troubles, the which (if 
Poſſible) that Prince would have prevented, byt he lived 
when thoſe Celeſtial Bodies, which govern the ations of 
Princes, ſeemed to frown Qn the moſt Virtuous and Wiſe. 
IX. And as there is no Nation in the World more ten- 
der and jealous of their honour than the Englzſh; ſo none 
more impatiently tolerate the diminution thereof, Hence 
It was that in all Treaties, beforeany thing was aſcertain- 
ed, the Dominion of the Seas, and ſtriking the Top- ſail was 

always firſt provided for. . 

In the Year 1653. after the Dutch had meaſured the 
length of their Swords with thoſe of this Nation, and 
being ſenſible of the odds, had by their four Am- 
b:ſſadouxs moſt humbly beſought Peace, this very Duty 
of _ Flag was demarded by the 15th. Article, in theſe 
words : ; 

Note. Thar . ; bat the ®bips and Weſſels cf the ſajd United Pz0- 
Cromwell was binces, as well Pen of Wer as others, be they in (ingle 
thefirſt that e- Ships, oz in Fleets, meeting at Sea with any of tbe Sbipg 


- verinſerted a- of this Dtate of England, oz fn their ſervice, a'd wearing 


ny ſuch Arti- . | « 
- Fm <a the Flag 5 ſþall ſtrike rhe Flag, and lower their Top 


Treaty : our - ſail, until they be paſſed by 3 and ſball likewiſe ſubmit 
Right and Do- tÞe nſelbes to be viſited if thereto required, and perfozm 
all other ref;ects due to the ſaid Commonwealth of Eng+ 


having never T5 
—_ of ——_ Britiſh S£cas belong. 


before, bur by an immemorial precriprion and poſſeſſhon tranſmitted to us, and ſuppos 
ſed as unqueſtionable by all Princes. _ Novem, 1 5..1653s + | | 


This was ſo peremptorily demanded, that without the 
folemn acknowledgment of the Soveraignty over the Britiſh 
Seas, thete was ho Peace to be had z that as to the ackyows 
ledging of the Soveraignty and the Flag, they were willing 

O : | to 


{ - 


LIMI 
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—— the Ancient Cuſtom , but that of Yiſiting was 
omewhat hard: *tis true the latter Clauſe was by the 
UVſurper waved, for reaſons ſtanding with his private in- Leo ab Aitzmd 
tereſt; but the firſt was (with the addition of theſp words f#/. 247. 
——in ſuch manner as the ſame bath been fozmerly ob- 
ſ:rbed in any times whatſoever) made abſolute by the 
13% Article between Him and that Republick, in theſe 
words: Jrem quod Naves & Navigia diftarum Federata- 
rum Provinciarum, tam bellica & ad Hoſtium vim propulſan- 
dam inſtrufta, quim alia, que alicui e Navibus bellicis hujus 
Reipublice in maribus Britannicis obviam dederint, vexillum 
ſuum e mal vertice detrabent. & ſupremum velum demittent , 
eo modo, quo ullis retro temporibus, ſub quocunque anteriors 
regimine unquam obſervatum fuit, and from thence it was 
tranſcribed into the 10") Article at Whitehall, and after- SP 14, 1652, 
wards into the 1 gtb. Article at Breda, and from thence in- 
to the 6*" Article made laſt at Weſtminſter, and that Clauſe 
of ſearching of each others Ships made reciprocate, by 
the 5*> Are:cle made in the Marine Treaty at London ; but Dec 18. 1674, 
that extends not to Ships of War, but only to the Ships * #+ | 
of Subjects. 
X. By the Britiſh Seas in the Article about the Flag, 
are meant the four Seas, and not the Chanel only ;, for in 
the 16th. Article they did expreſs what was meant by the * Bur now by 
Britiſh Seas *, rc laſt Treaty | 
L bat the Jnbabitants and Subjects cf the United P20- jon wree7 
binces may with their Ships and Weſſels furniſhed as Per- ;6,c4-0q 
clant Pen, freelp uſe their Navigation, ſail, paſs and re- from Cape Fi- 
paſs in the Seas of Great Britain andIreland.and the Iſles nifterre co the 
within the ſame, commonly called the Britiſh Seas, tofrh- middle Poinr 
out any wzong oz injury to be offered them by the Sbips —_ 
02People of this Commontrealth 3 but on the contrary z,,,.,,veb, 9. 
Hall be treated with all lobe and friend'y cfices, and may ; 67%. 
likewiſe toith their Pen of eWar —— not erciding ſuch a ** 
number as ſhall be agreed upen —-fail, paſs and repaſs Artic. 16. in 
though the ſaid Seas, to and from the Countries and the Treary of 
nzts beyond them 3 but in caſe the ſaid States General % 15+ 1953+ 
Gall habe cccafion to paſs thzough the ſaid Sras with a 
freater number of Pen of War, thep ſhall cive three 
Ponths notice of their intention to the Commonwealtb, 
8nd obtain their conſent foz the paſſing of ſuch a Fler, 
lo? pzebenting of jealouſie and niſſunderſtanding betwwirt 
the States bp means thereof, The 
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The firſt part of this Article doth plainly ſet out the 
extent of the Britzſh Sear, and that it is not the bare Cha. 
nel alone that cotnprehends the ſame , but the four Sea: : 
and the ſame is further explained in the Great Caſe of 
* Hill 29 Eli, Conſtables, * where the Dominion of the Queen (before the 
B.R. the Queez union) as to the Seas , did extend mid-way between Eng- 
and Sir fon - lend and Spein, but entirely between England and France, 
— "oY © the French never had any right or claim to the Britiſh 
part72, Seas: for in the Wats between Edward the Firſt and 
Philip the Fair, (all Commerce on both ſides being agreed - 
—_ o_ —_ to be free, ſa that to all Merchants whatſoever there d 
27.28, © be inducie, which were called ſafferanti« Gaerre, and 
Judges on both ſides were appointed to take cognizance 
of all things done aginſt theſe Traces, and ſhould exer- 
Rolls Abridg. Cifſe 7udicium ſecundum Legem Mercatoriam & forman ſuf- 
2. part. 174 ferantie) it was contained in the firſt proviſion of that 
League, that they ſhould defend each others Rights a- 
gainſt all others ; this afterwards occaſioned the intro- 
ducing that Jadgment ia the ſame Kings time, (before 
Coke 4. Inftit. thoſe Judges, choſen by both the ſaid Princes by the 
Do Proftors of the Prelates, Nobility, and High Admiral of 
England, and all the Cities, Towns, and Subjects of Eng- 
land, &c. unto which were joined the ſuffrages of 
moſt Maritime Nations, as Genoa, Catdlonia, = Al- 
main, Zeland, Holland, Frieze-land, Denmark and Norway, 
and- divers ather Subje(ts of the Roman Empire) againſt 
Reginer Grimbald, then Admiral of France, for that there 
being Wars between Philip King of France and Guy Eart 
of Flanders, he had taken Merchants apon thoſe Seas, .it 
their Voyage to Flanders, and deſpoiled them of their 
Goods ;, whereas the Kings of England and their Prede- 
ceſſors (as they all jointly do declare and affirm) withont 
all controverſie beyond the memory of Man haye had 
| = _ Government of the Engliſh Seas, and the Iſlands 
F thereof. 

Preſeribendo ſcilicet Leges, Statuta atq; interdifta ario- 
rum, naviumgque al. ac Mercatoriis armamentis inſtrutte* 
rum, cauſationes exigendo, tutelam prebendo, ubicungque oput 
efſet , atque alia conſtituendo quacunque fuerint necefſaria ad 

An univerſal P4cem, js & aquitaremconſervandam inter onnimodat rates 
conſent of all 14m externas quam inlmperio Anglicano comprebenſas que per: 
Nations, illud trayſierint , ſupremam 1iſdem item fuifſe atque WA tutt- 
| | et: LY 
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lem; merum mixtumImperinm in juredicendo ſecundum diftas 
Leees,Staruta, preſcripts & interdifta, alit{que in rebus que 
ad ſummum Imperium attinent in locis adjudicatis. 
hich memorable Record apparently ſhews, that 
the Kings of England have had ifftud regimen & dominium 
excluſive of the King of France bordering upon the ſame 
Seas, and of all ether Kings and Princes whatſoever : and 
jt was there adjudged that Grembald*s Patent was an uſur- 
pation on the King of Exglend's Dominion, and he ad- 
judged to make ſatisfaftion, or if he proved unable, then 
the King his Maſter ſhould, and that after (atisfation he 
be readred to puniſhment. 

And as to the ſecond part of the Articles of giving no- 
tice, it was but an At of Common prudence; their late 
unexpected viſit, which they then gave, put the Engliſh 
to ſome ſurpriſe; but they facing the Batavian, ioon 
made them know that they were as capable of beating 
them bome, as they were then daring in coming out, and 
were not to be braved out of a Dominion and Right 
which their Anceſtors had with ſo much glory acquired 
and aſſerted. 

XI. By the Article of the Offenſive and Defenſive 
League between France and the United Provinces, it was 
agreed, That if at any time the Darch Fleet (— which 
were to ſcour the French Coaſts in the Mediterranean from 
Pirates) ſhould at any time meet the French, the Admiral 
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of the Dutch was to firike bis Flag and lower his Top-ſail at duni Batavor. 
bis firſt approach to the Frexch Flees, and to ſalute the 9uarro 1654. 


Admiral of France with Guns, who was to return the ſaid 
flue by Guns alſo, as was uſual when the Dutch and Eng- 
liſh Fleet did meet. 
Only in this the right of the Flag of England differs 
com that claimed by the French, tor if there had been a 
lure on the part of the Pucch, of paying that ceſpedt to 
the Frezch, the ſame would have amounted to no more 
a breach of the League:but the not ſtriking to theKing 
of Exgland”s Flag,i3 open Rebellion ; and the Article does fo 
baaie forir is there mentioned as aRight andSoverargnty, 
pot a bare Dominion only, like that of Feruſalem to theKing 
of Spain, Tis very true, the refuſing of it is an abſolute 
annulling of the Treaty ; for though in the League wich 
Eugland it is mentioned, yet there is nothingof any _ 
CC11101 


, 
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teffion granted by the ſame, but only recognized there 


as a Fundamental of the Crown and Dignity of the Ki 
of England; nor was the ſameever ſo much as mentioned 
in any former Treaty before O. P's. time, as we have al. 
ready mentioned, but it was always a Clauſe in the ln- 
ſtruCtions of the Admiral and the Commanders under him, 
That in caſe they met with any Ships whatſoever on the 
Britiſh Seas that refuſed to ſtrike Sail at the Command of 
theKings Admiral or hisLieutenants,that then they ſhould 
repute them as Enemies (without expecting any declared 
War) and deſtroy them and their Ships, or otherwiſe 
ſeize and confiſcate their Ships'and Goods; and theſe In- 
ſtructions amongſt others continue to this day. The like 
are given by the Yenetians to their Captains in reference 
to the Adriatick Sea, and by ſeveral other Princes. 

XII. The Duty of the Flag that hath been ſo conſtantly 
paid to our Anceſtors, is off ſach advantage to the con- 
tinving the renown of this Nation, that it ſerveth to im- 
print zew reverence in Foreigners that render it, and adds 
new courage to thoſe of our Seamey that exaCt it: and 
ſince we know how much it imports a State that it be 
reverenced abroad,and that Repure is the principal ſupport 
of any Governmext, it equally infloenceth the Subjects at 
Home, and Foreign Allies abroad. And as there is no Na- 
tion in the World more tender of their Honour than the 
Engliſh, ſo none more impatiently tolerate the diminu- 
tion thereof. With what reſentments would not only the 
more Generous and Noble, but even the Popmar and vwlger 
Seamen deteſt this or any ſucceeding Age, ſhould they re- 
mit or loſe that Regality, thoſe acknowledgments which 
their Predeceſſors with ſo much Glory aſſerted, and the 
neglect whereof was always puniſhed as open Rebellion? 
the indignity of ſuch an Action being ſufficient to inflame 
the whole Kingdom. The conſideration of which, beſides 
his Sacred Majeſties own Royal inclination to the ſame, 
and his evident teſtimonies never to abandon a Ceremony 
of ſo high a concernment ; witneſs the expoſing the one 
half of his own heart his Royal Highneſs, in the aſſerting 
the ſame, with ſuch Fleers and in ſuch Barrels, that no 
Age or time can ſhew a Memorial of the like, are cauſes 
\afficient to create in us new flames of love to thoſe Roydl 
Patriots and Defenders of our Rigbts, Private Perſon 

; | move 
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move in another Sphere, and aCt by other Rules than-1: is no policy 


Severaign Powers ;, the regard of credit with them may co attempt the 
oftentimes yield to thoſe of utility or other-motives; the change of old 
Publick, receives little injury thereby, noris theic wiſdom c—_ _ 
queſtioned for ſuch pun&#1lo*s, if they relinquiſh them for ES. 
other Emoluments or Peace ſake; but Soveraigns cannot are upon fuch 
ſo tranſact, their Subjects the People participate in their an account le- 
Honour and Indignities ; they have a property, a direct gally —_ 
Right in the former * : Soveraigns cannot alienate or ſuf- ,,, "48 
fer their Honours to be impaired, becauſe it is not really ;p/z plurimune 
theirs, it appertains to the Nation univerſally, and they habe digniratis: 
are all effeftually injured by ſuch tranſaCtions, either be- #4 *t Maſali- 
cauſe the indignity really extends to them, or becauſe the pug Boer mn 
Gevernment and Authority is thereupon weakned and pre- your juile 
judiced, which is the greateſt of Civil detriments that can Reſpublica, lau- 
fal a People , though ordinarily they are not aware denur eo nomi- 


ne quod gladio 
thereof. ad puntendos 


ſinter uſi ſint eodem 4 condita Urbe, quo indicarent in minimis quoque rebug antique conſu- 


etudinis momenta ſervanda. Proxime enim ad Deum accedit Antiquitas, #ternitats quadam 
imagine. Grot. de Antiq. Reipub. Batav. in Prefat, * Vide the Earl of Shaftsbury's Speech 


to the Parliament 1692, Ceteris mortalibug in eo ſtare conſilia, quid ſibi conducere pntent « 


Principum diverſam eſſe ſortem, quibus precipua rerum ad ſummam dirigenda. Tacit. Annat. 
hid. 4. Si fama tua videtur neceſſaria, rett am muneris tuj adminiſtrattonem non poteſt con- 
dinare, Leſſins de Inft, 1, 2. c. 11. dub. 24. FS. 26. 


As Prudence doth thus diſtinguiſh betwixt the demea- 
nor of Private and Pwblick, perſons, ſo doth Charity it ſelt ; 
for though theGoſpel precepts do oblige particular perſons 
to bear injuries and contumelies with patience, and to 
ſurrender even the Coat as well as the Cloak; yet is not 
this ſo to be conſtrued, as if even private Chriſtians were 
to yield up their C:vil Rights to every inſolent one that 
would incroach upon, and uſurp them, or that they were 
to deprive themſelves of thoſe Reparations,which the Law 
and Government affords them ; neither is it ſo to be un- 
derſtood as if the Civil Magiſtrate in Chriſtendom might 
not ſecure himſelf of that obedience and reyerence,which 
due unto dignity, but bear the Sword in vain. 

Xl[[. This being the value which thisNation did always 
place upon the Rzebr of che Flag, the which they never did 
Tegard only as a Cibility and Keſpect, but as a pzincipal 
Leftimony of the unqueſtionable Bight of this Nation to 
tie Don:jnion and Superiozity of the adjacent Seas, 

acknowy 
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acknowledged generally by all the Neighbour Stares and 
Princes of Europe, and muſt be paid and acknowledged by 
all Princes in the World, that ſhall be or paſs on the ſame, 

The effeRts of this Dominion Univerſal or Soveraignty 
which accrue to a Prince are theſe : 

1. Not only the Regality of the fiſhing for Pearl, Co- 
Foan. Palatizs ral, Amber, &c. but likewiſe the advantage of all Fiſh 
—_ Mark Royal, as Whales, Sturgeon, &c. and not only thoſe, 
Sir Hemy Con- DYE alſo the direction and diſpoſal of all other Fiſh at- 
| Rlables Caſe, Cording as they ſhall ſeem to deferve the regards of the 
Coke 5. part Publick, as in Sptin, Portugal, &c. is uſed. 
fel. 107. 2 The preſcribing of Laws and Rules for Navigation, 

| Rot only to his own Subjects, but unto other Srtangers, 
whether they be Princes of equal ſtrength and dignity 
with himſelf or any way inferior. Thus the Koman:s did 
confine the Carthaginians to equip ont no Fleets, and for- 
bade Antioch to build any more than twelve Ships of 
War : and if Tradition informs me right,Queen El;zabeth 
Grotis de Fure interdicted the then French King to build any other or 
Belli, 1. 2, c. 3. more Ships of War than what they then had, without her 
$ 15. leave firſt obtained. The Athenians prohibited all Ade 
dian Ships of War to come within their Seas, and pre- 
ſcribed to the Lacedemonians with what manner of Veſſels 
they ſhould fail. All Hiſtories are full of ſuch Preſidents 
which Princes have EnaCted either upon Agreements en- 
forced upon the Conquered, or Capitulations betwixt 
them and others their equals or inferiors for mutual con- 
VENIENCES. 

Torn. Palatinx 3+ T he power of impoſing Cuſtoms, Gabels,and Taxes 
abi ſupre. — upon thoſe that navigate in their Seas, or otherwiſe fiſh 
Julius Paxci®i therein, which they do upon ſeveral rightfol claims, a 
-- -——non # protecting them from Pirates, and all other Afts of Ho- 
*  4ftilities, or afliſting them with Lights and Sea-marks, for 
which advantages common Equity obligeth thofe thet 
13 H. 4.fil.14. reap benefit thereby, to repay it with ſome acknowledg- 
Coke 5. part, ment, which ought to be proportioned according to the 
Jt 63. Cale  fayour received, and the expence which the Prince isat 

of _- "— to continue it unto them, : 

4. Asit is incumbent on a Prince duly to execnte Ju- 
ſtice in his Kingdoms by Land, ſo the Sea being his Tertt- 
tory, it is requiſite and a neceſlary effeCt of his Dominion, 

. that he cauſe Juſtice to be adminiſtred in caſe of Maritime 
Delinqueaces. 5, That 
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. x. That in caſe any Ships navigate in thoſe Seas 

hal ſalute - yg Forge , P Ape of Vir, 
lywring the ail, friking the F thoſe are the mo 
uſual Earkes) in like manner as they do his Forts upon 
Land ; by which fort of ſubmiſſions they are put in re- 
membrance, that they are comeintoaTerritory wherein 
they are to awn a Saveraign Power and Juriſdiction, and 
receive Protection from ir. 

Theſe are the proper effects of a real and abſolute So- 
veraignty over the Seas, which how they are poſſeſſed by 
the YVexetians, this enſuing account will declare. 

The Gulph of Fenice is nothing elſe but a large Bay 
or Inlet of the Sea, which entring in betwixt two Lands, 
and ſevering them for many Miles continuance, in the 
end receives a ſtop or interruption of further _ by 
an oppoſite ſhore, which joyns both the oppoſite ſhores 
together ; It is called the Gulph of Yenice, from the City 
of Yewice, ſituate upon certain broken Iſlands near unto 
the bottom thereof : it is alſo called the Aadriarzch Sea, 
from the Ancieot City Aavie, not lying far diſtant from 
the former z from the entrance thereof unto the bottom 
it contains about ſix hundred [talian Miles, where it is 
hroadeft it is an hundred and ſixty Miles over, in athers 
but eighty, and in moſt an hundred. The Sonth-Weſt 
thore is bounded with the Provinces of Puglia and Abruz- 
zo in the Kingdom of Naples; the Marquiſate of 4rcong 
and Romagnis in the Popes State; and the Marquifate of 
Treviſana inthe Fexetian State : The North part of it, or 
bottom, bath Friub for its bounds; the North-Eaſt is 
limited by I{tria, Dalmatia, Albania, and Epirms : ' whereof 


| Hiria doth not ſo entirely belong to the Yeretians, but 


that the Emperour as Arch-Duke of Gratz, doth poſſeſs 'Tis very true 
divers Maritime Towns therein ; in Dalmatia, ſaving ae by the 
Zara, 'Spalato, and Cazaro, they have nothing of impor- 57 —_— 
tance, the reſt belonging to Ragnſe and the Turks: in — theGe- 
Mibaria and Epirus they poſſeſs nothing at all, it being nerals Moro/int 
entirely the Turks ; fo that he who ſhall examine the cir- and Coningſ- 
ewt of the Sea, which muſt contain about twelye hundred — ke, they 
Miles, ſhall find the ſhores of the Yenerien Signory not to 11, pews” 
take up two hundred of them, omitting ſome ſcattered andalmoſt the 
Towns and difperfſed Iflands lying on the Tarksſb fide of principalparts 
the Adriatich, hore. of the Mhrea, 


For 


; Be 


. Bajtiſta Nani 
{” his Hiſtory of 

. Venice, hib, 11. 
fol. 446, 4472 
448. 
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For the ſecuring hereof from the depredations of Pi. 
rates, and the pretences of divers potent Princes, as the 
Pope, Emperour, King of Spain, and the Great Turk, 
who each of them have large Territories lying there- 
upon ; alſo to cauſe all Ships which navigate the ſame to 
go to Venice, and there to pay Cuſtom and other Duties, 
the Republick- maintains continually in ation a great 
number of Ships, Gallies,and Galliots ; whereto alſo they 
add more, as there may be occaſion, whereof ſome lye 
about the bottom of the Gulph in 7#ria, others about the 
Iſlands of Dalmatia to clear thoſe parts of Pirates, who 
have much infeſted thoſeSeas and others;and thoſe ofmoſt 
force have their ſtation in thelſland of Corfu and Standia; 
in the firſt of which commonly reſides the Captain of the 
Gulph, whoſe office is to ſecure the 'Navigation of the 
Gulph, not only from the Corſaires, but to provide, that 
neither the Gallies or Ships of the Pope or King of Spin, 
nor Great Turk do ſo much as enter the ſame, without 
permiſſion of the Signory, and upon ſach conditions as 
beſt .pleaſe them, which they are ſo careful to effect, 
that in the Year 1638. the T»rk;ſb Fleet entring the Gulph 
without Licence, was aſſailed by the Yenetian General, 
who4ſunk divers of their Veſſels, and compelling the reſt 
to fly into Yalona, he held them there beſieged, although 
the ſame City and Port whereon it ſtands, be under the 
Juriſdiction of the Grand Signior ; and notwithſtanding 
that a great and dangerous War was likely to enſue there- 
upon betwixt the Grand Signior and the Republick,, be- 
cauſe the Yenerian General being not content to'have 
chaſed them into their own Ports, did moreover than 
that ſink their Veſſels, and landing his Men, flew divers 
of their Mariners, who had eſcaped his fury at Sea z yet 
after that a very honourable Peace was concluded again 
betwixt them, wherein amongſt other things it was a». 
greed, That it ſhould be lawful for the Yeneriaxs, as often 
as any Turkiſh Veſſels did without their licence enter the. 
Gulph, to ſeize upon them by force, if they would not 
otherwiſe obey, and that it ſhould likewiſe be lawful for 
them ſo to do within any Haven, or under any Fort of 
the Grand Signiors bordering on any part of the Venetian 
Gulph: So jealous hath this Repwblick been in all times 
to permit any to ſail the Ga/ph, that in the Year ns © 
as 
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- Ars relates)that Mary,Siſter to theKing of pews Fe _ ©, | 


ing.cſpouſed to the Emperour?s Son Fer; 'and King © 


Hungary,the Spaniards deſigned totranſport her from Na- 
ples 10. a Fleet of their own, the YVenerians ſuſpeted that. 


they had an intention hereby to intrench upon, and privi- 
Iy to undermine, by this ſpecious Precedent, that Domini- 
on of the Sea which the Signiory had continued inviolate 
time out of mind; and that they took this opportunity 
when Yenice was involved with a War abroad, and infeſt- 
ed with the Plague at home, and therefore not in a condi- 
tion to oppoſe their progreſs. The Spaniſh Ambaſſador 
acquainted the State,that his Maſter*s Fleet was to convey 
the Queen of Hungary, being his Siſter, from Naples to 
Trieſts: The Duke replied, That her Majeſty ſhou:d nor 
paſs but in the Gallies of the Republick ; the Spaniard re- 
plied thereat, pretending that they were infected with the 
Plague : the Senate being confulted, came to this Reſolu- 
tion, That the Siſter of his Catholick Majeſty ſhould not 
be tranſported to Trieſts any other way, than by embark- 
ing in the Yenetian Gallies, according to the uſual manner 
of the Gulph ; and that if the Ambaſladour would acqui- 
eſce therein, her Majeſty ſhould be attended and nſed with 
all that reſpeCt and deference which became her Quality : 
but 5f_ ſhe proceeded any other way, the Republick, would by 
force aſſert her proper Rights, and attaque the Spaniſh Navy 
4 if they were Enemies, and in Hoſtile manner invade them, 
Whereupon the Spaniard was compelled to deſire the fa- 
your of them to tranſport the Queen in their Gallies, 
which Antonio Piſano did perform with much State and 
Ceremony ; and the Courteſie was acknowledged by the 
Courts of the Emperour and King of Spain. 
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XIV. The Maritime Dominion by the Laws of England Seiden Mare 


were always accounted the Four Seas; ſuch as are born 

thereon are not Aliens, and to be within them is to be 

within the Legeance of the King and Realm of England. 
The Records inthe days of Edward the Third aud Henry 


Clauf. 1.2. £.24, 
Fitzherb. prote« 
&Hon, tit. 46. _ 
Seld. ibid. c.22, 
Cobe 4. Injty, 


the Fifth proclaim it, that thoſe Kings and their Progens- fol, 142, 


tors had ever been Lords of the Sea: : and amongſt thoſe 
many great inſtances of proving the Soveraignty of the 
fame, is that famous Record of Edward the Firſt and Phil; 
the Fair of France, in which were the Proturators of mo 
Nations bordering upon a Sea throughout Emrope, as 
the 


Ok the flag. | 
the Genoeſes, Catalonians, Almaines, Zelanders, Hollas: 
der, Frieze-landers, Danes, and Norwygians, beſides others 
under the Dominion of the Roman German Empire, where 
all joyntly declare, That tbe Kings of England , by right 
of the faid Kingdom from time to tie, whereof there is 
no memo7ial to the coitrary, babe been in peaceable pol- 
ſeſſion of the Soberaign Lozdſhip of the Seagof England, 
and 6f the Iles within the ſame , with potvet of one 
and eftabliſping Laws, Statutes, and Pzdhibirions 
Arms, andof Ships othertvife furniftþed than Werchint | 
Ben ue to be, and of taking furety, and affozditig. ſaſe- 
Vide part of Qutard in; all caſes where riced ſhall require,” arid 'of o2der- 
che Record. ing 8ll things neceffary foz the maintaining bf Beace 
Kight and Equity among ali manner of people, ds well bf 
other Dominions , as their own paſſing thzough the ſaid 
.©2as, and the Soberaign Guard thereof. _ | 
-- Bywhichit plainly appears, That the Kings of Ezy- 
land had then been in peaceable poſſeſſion of the ſaid 
Dominion by immemorial Preſcription , that the Sove- 
raignty belongeth unto them, not becaufe they wert 
And the cac Domini mrinſque ripe, when they had both England and 
25 Elic.in.r, 10rmandy, and were Lords of both ſhores; for Edward 
Sir John Con= the Firſt at that time had not Normandy) but that. It is 
Natles, Leonard inſeparably appendant and annexed to the Kingdom 6f 
3- part. 72. the England, our Kings being Superiour Lords of the ſaid Sei, 
Ne by reaſon (as the very Record mentions) of the fait 
2 . Kingdom : and ſince that the Soveraignty of the Sea did 
for the righr 8lways appertain unto the Engliſh King , not in any other 
unto the Sea Right than that of the Kingdom of England ;, no Prince ot 
po Republick ought or can doubt the Title by which our 
Klan; - preſent Claim is deduced ; ris in right of Briramnia, that 
ſbores ; £ the ſame is challenged , ?cwas in that right the Romans 
ITES 3 for the | ; - 
Sea and L:vd held it: the Claim juſtified Edward the Third and his Roſe 
make diſti;.& Noble , though there are other reaſohs regarding the 
nn, Lancaftrian Line, which yield a Co'our for the uſe of the 
of Encland * Port-cullis in the Royal Banners of England ;, yet as in re- 
Land js calleg ference to the Maritime Dominion, Henry the Eighth did 
the Realm, bur the Sea the Dominion; and as the loſs of one Province doth not infer 
thar the Prince muſt reſign up the reſt ; ſo the loſs of the Land Territory dorh not by 
CONCOnurancy argue the loſs of the adjacent Seas. It is no more wy rs Sex- 
Town ſhould command an hundred Niles at Sca, than that each Ciry ſhould command 
@ hundred Miles by Land, Fulits Pancine de Domin, Maris Adriatici, 


embelliſh 
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ambelliſh his Navy Royal therewith, and Queen Ebzaberb 
ſtamped it upon thoſe Doſlars which ſhe deſigned for the = 
Faft India Frade, ſignifying her power of ſhutting up the 41 Domini 
Seas, if the thought fit (as by a Port-culis) with the Navy 150 
3 this Dominion of the Britiſh Seas did Authenticate 
the Proclamation of King Fames, ordaining the Flemifh at Ano Domini 
Ewidez and Edinborough to take licence to Fiſh : this juſti- 1999» 
fied the like Proclamation by the late Royal Martyr King Ann Domini 
Charles, and warranted by the Earl of Northumberland in 153% 
tar Profeogeis is valid againſt the Claims of Sove- Wil Fae? 
Prefcription is valid againſt the Claims of Soye- Wilt Fuibec 
raign Princes —__ be denied , by any who regard the MR 
Holy Scripthre , reaſon, the prattice and tranquillity of the ,,, 
World: and that true it is, the modern Dn:ch have pre- The King a- 
tended, if notdared, to challenge the Freedom to Fiſh gainſt Sir 70%n 
in the Bretiſh Seas,by Preſcription; but it is likewiſe as true #79 5 idg- 
that Preſcription depends not vpon the Coporeal but the _— ——_ 
Evvil polleſton, and that is retained, if claim be tut made *® ** 
ſo often as to barr the Preſcription, the which hath been 
always made evident; firſt by frequent Medals, next by 
iſhing thoſe that refuſed it as Rebels, by guarding of 
It; and laſtly by giving Laws time out of mind on it, 
which eyidently proves that the Civil poſleflion is not re. 
linquiſhed ; and our Kings conſtantly claiming the Domi- 
nion of the ſame, none elſe pretending, all Nations ac- 
knowledging it to be in them, andthe ſame never queſti- 
oned, till thoſe modern Dnrch (of yelterday) aroſe. 
XV. The importance of the Dominion of the Sea unto 
this Nation, is very great, for on that alone depends our 
Security, our Wealth, our Glory; from hence it is that 
England hath a Right to all thoſe advantages and emolu- 
ments, which the Yenetian Republick draws from the 
Adriatick, Sea, where the Ships of the Grand Signior, of 
the Emperour, King of Spain, and Pope pay Cuſtoms, to 
maintain thoſe Fleers, which give Laws to them within 
the Gulph ; *tis hereby that the Engliſh can ſhut up or open 
theſe Seas for Ships or Fleets to paſs or repaſs them ; 
whereto Queen Elizeberth had fo ſpecial a regard, that 
when the King of Denmark, and the Han/iar:zck Towns 
ſolicited her Majeſty to permit them tree paſlage, they 
tranſporting Corn into Spas, ſhe refuſed them; and 
When a Proteſtant Fleet of Hamburgers and others, had 
| F 2 pre- 


83 


4 Of-the Flag. 
—_—_ preſurhed to do fo, notwithſtanding her prohibition, ſhe 
flor © Cauſed het'Navy Royal toſcize, take, burn, and ſpoil them, 
Jane 30, Anno When they! were paſſed her Maritime Territory, within 
I 558.  fightof Zi-bern; yielding this reaſon for her juſtification, 
'That they not only relieved her Enemy with proviſions, 
bur bad pzefumptuoufip made uſe cf ber eas, without 
* obtfainirg her Royal Permiſſion foz ſo doing 2 ?tis from 
hence that the Crown of England can juſtly demand an 
account of any Ship-or Ships occurring in thoſe Seas 
what's their buſineſs, and what their intentions are and 
prohibit any Prince or Republick, to enter there with 
potent Fleers, without preacquainting his Majeſty, and 
obraining his Royal Permiſſion; without which Domi. 
nion and Soveraignty , England can never live ſecure on 
ſhore, ir being eaſie for any Foreign Fleets to amuſe us 
with ſpecious pretences, and in their paſſage to invade 
and ſurpriſe us. Thus while the T#rk pretended to fail 
A for Malta, he occaſionally poſſeſſed himſelf of Canea, in 
Seldenlib. I” the Iſle of Candia, and after having taſted the ſweet of 
To that place, neyer forſook it, till he made himſelf Maſter 
of the whole. Many ſuch Precedents do occur in Hi 
ſtory : And infear of fuch Surprizal, the Athenians (being 
Lords at Sea) did exclude the Perſian Monarchs from 
ſending any Ships of War into any part of the eAgean 
Sea , Rhodian, Carpathian, and Lydian Seas, and that 
which tends to the Weſt, rowards Athens; the like cau- 
tion was uſed by the-Romans againſt Anriochw and the 
Carthaginians; and the Turk, prohibits all Nations, ſaving 
Hiſp. Advocat his Vaſlals,- to enter the Black Sea or Pontus Euxinus, and 
— 4. Vide Alſo the Red Sea; and that?tis by virtue and forceof this 
Mr. Secretary Right that the Britiſh Nation can drive on their own Cole 
Cook's Lerrer tro merce, navigate themſelves, and permit others ſecurely 
Sir Will. Beſwell tg trade with them. Tis true that the Ducch have prer 
April 16-1635+ famed ſome years ſince, to violate the ſecurity of the Bris 
tiſh Seas, by the attacking the Allies of En;1and,not only, 
within the Briteiſh Seas, but in her Harbours, attempting 
* The fight of to purſue a French Veſſel up almoſt to London, and have 
the Purch with more than once * attacked the Spaniſh Fleets in her Roads, 


Albert. Gentil. 


_—_—_ under the proteCtion of her Caltles, and that againſt the 


Downes, 1639, Scilicet hoc fatum Hollandirum eft contra juſtitiam omnem pro certo, & 


contra reverentiam que partibus Cy territoriis debetur alieris, Alb, Gent, Hiſpan, Adweds 
£6, I, £4. I4. 


Lani 
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Laws of Nations, and the: Peace of Ports, in which for the 


. time they: ſeemed 'to'cloud the Honour of the ation, but 


ſatisfaction. for-indignities of that nature, thongh ſlow, 


- yet are /xre, and ſhould ſuch as thoſe have been longer to- 


kerated,' beloved Britannia muſt become a proſtitute, by 
aConfederationoof thoſe St ares, or take Pajz-ports for her 
Commerce; but. the R Martyrs goodneſs was-no 
longer to'betrod bn, his Heart and his Cauſe were good. 
and though thoſe unhappy 'Times (which were crooked 
to whatſoever ſeemed ſtraight)-did hinder-the accom- 
pliſhments. of..his entire. intention for ſatifattior ; yet 
thoſe whom the juſt God. of Heaven was pleaſed far a 
time-to permit as a puniſhment to this Nation'to rule, | © 
did/not wart in the fulfiling' 3 for ſoſoon as he was plea-"" 

ſed to ſtay the fury of the Inteſtine Sword, their hearts 
took fire from thoſe s that had formerly been kindled 
in that Royal Breaſt, and having prepared a Fleet, in 
order to the treating as Souldiers with Swords in their 
hands, they were in the like manner aſſaulted in their 


Territories in the Downes (but the Durch found then 4,1 nonini 
what it was (though two for one) to aſſault a Britiſh Lyon 1552. 


at the mouth of his Dex) intending, if poſlible, to have 
deſtroyed the Engliſh Power, but were fruſtrated in their 
deſign, being ſeverely beaten home to their own doors 
and afterwards thoſe that then had got the Engliſh Sword 
in their hands, begun to conſider that the Y/::iory muft 
be purſued, as a ſeaſon fit to aſſert their Ancient Right and 
Soveraignty of the Sea, and then thoſe people thinking 
that.the odds before was not enough to deſtroy the Britiſh 
Fleet, they equipt out a Fleet greater and far more nu- 


_ merous than the Exgliſh, under the Admirals, Van Trump, 


De Witt, the two Evertſons, and Ruyter ;, but they ſuf- 


fered the ſame Fate as their former, about ſome thirty F#** 2, zrd 3: 


four of their Ships on the Coaſt of Flanders, burnt and 
taken, and the reſt chaſed home to their Ports; and not 


long after followed the total defeat of their Naval Fyr- Abc ethe 8.67 
Ees, accompanied with the death of Yan Trump by the 4% 1653+ 


Engliſh, under the Admirals, Blake and Monk,, who had 
ſunk and fired about thirty more of their Ships of War 
(no quarter being given till the end of the Battle) ſix 
Captains, and about a thouſand Men were takenPriſoners, 
28d abour ſix thouſand Nlaiv, Of their Preſumprions ſince 

F 3 (amongſt 
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(amongſt dther things) in-deuying the duty of the Flag, 
and what, puniſhment and check they have dad for the 
ſawe, to what condition they haye been reduced, and 
, made to. acknowledpe that Dominion and. Superiority t0 
offered tO that Cromn':(under which:their dvceſtors humbly F bes 
—_ = _ the. acceptance of the Soverary gente) = ow of the Netber- 
autres merite miphede: rs a efted):;& now! _ LY 
bien une conſi- gag -memavies;.;To high and = (> prom wor 
_ ſhe ci Dominion and Soveraignty fignif the Duty: ef ry 
pat ray deſtts in the Britiſh yroumjacent Seas. 
Pays de Hollande, zelande. "prize; & ves Villes le P-Eſehir, & 0 ende-en'Plandbte, avec les 
Rojaumes de wſtre Majeſte,empatedy foit I Emipire ts Ia Grande Mey Occ atia Gy Aur 
ſequent une aſſurances Fen Tarn Shy de woſtre Serahifime! 


John Srows Su Ar. Door. L985 Vide M Ae gs 
þb. 5. cap. F35H ry Fw 
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CHAP. VL 


Of t 


I. That ſuch Right is excepted in the 
Law of Dominion. 

II. 'Whether the Ships of Nations who 

(. are in War at the ſame time, may 

; be preſſed, the danger being equal. 

HF. Whether this Rizht extends to 


he Right of Pzefſing oz Seizing of Ships 
' 2 Pariners fox Serdice Publick, 


Men to ſerve in Naval Exped{- 
tions may be. 
VII. 0bje#ions legal refuted, 
VII, Of the ancient puniſhment of 
ſuch deſerters of the Kings ſervice. 
IX. Concerning the ſeveral Statutes 


Ships to fight, and no more , or this day in force touching Mari+ 


- gives a power to trade. ners and Soldiers, 
ws the Laws of England the | X. Whether it be lawful for a pri- 
4 vate Man to execute Juſtice on 


, King may ſeize. | 
V. The reaſon why ſuch power was | ſuch as fly and deſert the ſervice. 
veſted in the Admiral. XI. Where a. general Commiſſion 4 
VI. That ſuch a Right of compelling | given ta Men to execute Juſtice, 


I THE Civil Law, though it can command nothing 

which the Lew of Nature forbids,nor forbid whar 
3t commands; nevertheleſs it may circumſcribe natural 
liberty, and prohibite what was naturally lawful : and 
allo by its force antevere that very Dominion, which is 
Naturally to be acquired. Hence it is that Princes, by 
abe Law of Nations, may acquire a Right of uſe,of things 
that do belong to private perfons ; for property hath not 
(as hath been ſaid) ſwallowed vp all that Right, which 
roſe from the common ſtate of things; becauſe as all Laws 
Are to be conſtrued as near as poſlible to the intention of 
the:-Makers, fowe muſt 'confider what was the mind of 
Shoſe that firſt introduced ſingular Dominions : now the 
Rule to conſtrue that, muſt be as near as poſſible to na- 


Enra, ant mals 
aut 1 eceſſari» 


tural equity, and that in extreme neceſſity that old right ..:,.,. reren- 


afbſng'things ſhould revive as ifthe things had remained 


ta,. Liv. 1th. 


common, the ſame ſtanding with' the intereſt of all bu- 24. 


mane Chnffitutions ; and therefore in the Law of Domi- 
viog.,extreme neceſllicy ſeems excepted. Hence it is that 
the Velle!s and Ships of what ocature or Nation ſoever 


ad. .* 4 chat 


08 Df p2:ling Ships and Mariners; 
* F, de Navi- * that ſhall be found riding in the Ports or Havens of any 
» promprng Prince or State, may: be ſeized on,” and imployed u 
_ Go any ſervice of that Soveraign that ſhall ſeize the ſame, 
the ſame Law, being but a harmleſs utility, not diveſting the Owners of 
their intereſt or property. ' ._ 
II. If a Ship of the King of Denmark be in the Port of 
London, and the Snede is in War with that Prince 3 and 
it happens at that timethe King of Braeain is in War with 
the Spaniard, now the Poſſeſſor is here preſſed with an 
equal neceſſity, and by the ſame argument is rather ob- 
liged to the defence of his own Country than another, 
Nuidni enim whether by the Law of Nations the Ship ought to be de- 
Coppa _ tained, hath been doubted ; moſt certain they may ; who 
me 29. would not pluck a ſhipwrackt Man from his p'ank; or a 
reft, alteri com- Woutided man from his Horſe, rather than'ſuffer himſelf 
muncet, in iis tO periſh? to ſligbt, which is a fin, and to preſerve, the 
que ſunt accipi- higheſt of wiſdom ;. beſides, in the taking.of the Vell 
« 9 _ 45%.the right-is not taken from the Owner, but only the uſe, 
1.d offc, 1, Which when the neceſſity is over, there1s a condition of 
'reſtoring annexed 'tacitly to ſuch a ſeizure, © 
' And doubtleſs the ſante right remains to ſeize the Ships 
of War of any Nations, as well as thoſe of private interelt, 
the which may. be imployed &s occaſion Thall preſent: 
+ De Expiditi= SO the Grecians ſeized + on Ships of all-Nationsthat were 
ent Cri, in; Ports, by the advice of Xenopharr; .bur in the time'pro- 
a ; vided food:and wages to the Mariners. ; ev7708 
. * JI. Whether this Right extends ſo far-as to give Prin- 
ces a, power toſejze in-order to traffick: may be ſome que- 
-Nion; certainly'if, the Traffick be for ſuch Commodities, 
reoZ4.3. 1.15 as; Maſts; Timber, Tar, Powder, Shot,or other Commodi- 


_— ties or,.Accoutrements of Arms; ot Naval proviſions of 


offence neceſſary for the defence of the Realm, it may be 

* 23Ed. 1, done{but-then it is juſt, fraighe * ſhould'be paid) for what 
- Rott. 57.inthe hurt can irdo me tolet another havermy Boat to-paſs over 
Exchequer. = a Ford, if hexewards me? and-if that be anſwered; the 
ad 5 og are at: no prejudice ,; for this is but'a harmleſs 
W111tY, - _ 'fs Tn" —_ ' = y6, Tan "''f 

12-E.3. in the -' IV, By the Laws of England thete is no queſtion, but 
the Admbaly the King may ſeize," and it appears by very many ancient 
p.26.:and 25, REcords,that he-might doit; and it was one of the Arti- 
s Fob. m. 11, cles of Enquiry 'among(t others, Jtem, ſotr' enguis' de 
- $ 706.m. 2. Neis, ou Conf arrefins pour le ſervice du Kop, ow-pour 
»+ # þ "! ; "C4 *, : av 4 b 4 71 "_ ; . . AUL7E 
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tre raiſonable rauſe per les -Dfficers du Roy, ou de ,, z22.197, 
'gomiral, g-debziſent VArreſt, 6 par les quelles abant- x1 A. 2.m.13, 
dices Nets font emmenez 46 retamer les Wariners qut At. Franc. 
ſant ozdonnez pourle ſervice du Mop; 6 ff retrarent, 6 

en cas que homme ſoit endite qui la debzuſe I'Arreli en ſa 

Nef arreftee pour le ſerbice du Roy, 6 de ce ſort conbicte 

par-1f. i] perdza ſa Nef {1- na grace. du Moy oy du baulr 

Admira), 6 pour ce quil a eſte plufieurs ſois debatu en 
Anglererce pour les arreſtes des Nets, quantis Roy a- 

mande ®ergeants d'Armes, du autre Winiſtres pour ar- 

reſter Nefs al oeps du Rop,s les Deigneurs des Nets font 

tenus debant 1'Admiral ;- 6--allegment que leurs Nefs 
neſtozent:mye arreſtees, ozdonne eſtoit au temps du Rop 

Richard lePrimier a Grimsby per adbis de plufteurs Sets 

gneurs du Royalme, que quant Nefs ſeront arreſtees 

pour ſerbice du Kop, que le Roy eſcripza par ſ:g Lettres 
Patentes'a 1'Admiral d'arreſter les Nefs plus ou moins 

ala boulente du Roy, 6 ſelon ce quil abefoin, & 1?Admiral 

eſcripza an Kop cu au Chancelier d'Angleterre les noms 

des Nefs ainſt arreſtes aſſemblement abec les noms des 
Seigneurs s Waiſtres d'icelles, 4 en tel cas le Seigneur 

de la Nef ne le Paiſtre ne bieudzont pas a dire que la 

Nef neſtoit'mye arreſtee ne a ce ne ſeront oy3. and that 

vpon ſuch Arreſts broken, the parties might be puniſhed 

and fined. 

Again, Inquiratur ſi arreſtatus, ad ſerviendum Regi fre- De Offic. Admi- 
git arreſt um. hujuſmodi tranſgreſſor ſtat in gratia Regia ſive 74. Anglie pej 
Admirals ſus'utrum voluerint commitere Carceribus manci- ughton, Artic, 
panidum vel finem facere, in hac parte ſi arreſtum hujuſmods *©* 
faltum manifeſtum fuerit cogmtum. 

»If the Admiral by. the Kings Command arreſts any Ships The Black- 
for the- Kings ſervice, and. he or his Lieutenant return Book of the 
and certifie-the Arreſt or 2 Liſt of the Ships arreſted into Admiralcy, fol. 
Chancery, no Maſter or Owner of the Ships ſo arreſted 28;29.Of 157, 


thall be recejved to pleal againſt the return, pur ceo que ; : - 2.C. 3 


- I Admiral « ſon Lieutenant ſont de recozd. 


' Item, Inquirendum de oinnibus Navibus que ad [ervcen- 
dum Domino Regi ſuper mart arreſtate fuerint, & poſtea 
Domini poſſeſſores, ſive Magiſtri dolo & fraude a ſervito bus 
buſmods ſe ſubtraxerunt in deceptionem Domini Regis, qui 
ſi inde'poſtea indiftati fuerint, & convitts ſuper hoc, naves 
fne Domini Regi forisfatte per ordinationem Damini Regis 
wg + " y-.” Richardi 
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Richard: Primi ; & fi-Doming, Poſſeſſores, vel Magiftrs bus 
Juſmods inde coram Daoprino Rege &f Cantellario ſpe per ali- 
qua, allegatianss ſe aut naves byjwſmods excuſare yeluerint, fi 
Mdmirellus wel lacum tenentes ſui per Liter as ſuas Patentes de 

' arreſto hujuſmods fatto fidem fecerint pleniorem, rn of 
feſſores, ant Megiſtri predithi null modo audirs debeant, 
ets fides quauis medo adhibers, eo quod Admiralins & locum 
tenentes ſus ſunt de recorde,” | 4* 410 

And if the Ship fo arreſted break the Arreſt, and the 

Cro. Arg. of Maſter or Owner thereof be indicted and convicted de- 

Hampdens — vant !' Fdmiral by the Oath of twelve men, the Ship ſhall 

cn _— fol, be confiſcate to the King, which power the Genera main- 

79, to 160. Uainsinall placeswherehe has power, and the ſame ſeems 

to be provided for in the latter Clauſe of 15 R: 2, Ce. 3. 
By King @thelred,his Biſhops and Nables in the General 

Spelmanni Con- Canncal of Enham, Anno 1009, for the ſetting ont a Fleet 

cil, Tom. fol. eyery year, and the puniſhment of thoſe who hwrt or 

$20, 521 ſpoiled any Ship, or deſerted the ſervice, efpecially if the 
King was preſent in the Expedition, amongſt others it 

was Enacted, Ss quis Navem in Reipub. Expeditionem deſig- 

natam vitiaverit, damnum. integre reſtituito & Pacem Regu 

violatam campenſato ;, fi vero ita prorſus corruperit, ut dei 

ceps nilnls babeatar, plenam luito injuriam & lefam preterts 

Aajeſtatem. So Sir Henry Spelman's Verhon out of the 

Saxon Copy renders it,but the ancient Copy hath it more 
OS. :--.. © 4p 
Spelmannt fol, M\7Tves per ſingulos annos ob patrie defenful 


0: anxniti- 


= I nem preparentur, poſtque Sacroſanttum Paſubs tin cunts 


utenſilibus competentibus ſimul congregentur ; qua ig8 ur ties 
pena digni ſunt, qui Navium S—— in alrquulns per« 
fictunt ? notum 4 cupims, quiaungue aliquam ex Neubw 
per quampiam tnertiam vel inciriam, vel negligentiameorrt- 
perit  & tamey recuptrebilic ſit ; 1s Nev corruptelam.ud 
frafturamejuſdem per folidam prix recuperet, Regiq, deinds, 
cage pro.ejuſdem munitionuze fratturs ſwbimet pertinent. ris 
per/ſolvat. 

Moſt certain it is, that the Kings of Exgland havein all 
Ages, by their Writs and Patents, commanded not only 
the Admiral, but the Wardens of the Cinque-Ports and 
others, to arreſt and provide Ships of War and other 
Veſſels, and impreſs and provide Maſters of-Ships, Sea 
men, Mariners, and all other neceſſary Tackle, _ 

an 
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tindPtrovidions for Ships, far the defence of the Sea and £vr. Scrtie ro 
the Realm againſt foretgn Enemies, or for tranſporting __ 17s 
of Armies paying thoir Fraight (if nor. bound thereto by ;,. & be 
$enure)-25 well as tocteR and provide all ſorts of Souldi- i, 29, © 


ers; Carpenters, -and other Officers to be alliftants in 
thear ſeveral Expeditions. 


\ ButFiſhermen or Manriners prefſed for the Service,are 1 liz. cap.13. 
pot £0 Cr ws as Souldiers, but only as Mariners , 74: Star-16, 
vale&:it beio f.great necefliey, or bobnd thereunto 17 #5 ©15+ 
by Tenure, Cuſtom, or 'Covenant. 

And Watermen that ſhall withdraw themſelves in time  g ; p.c 2, 
of preiſling, ſhall ſuffer a-fortnights impriſoament, and c. 16. | 
be prohibited torow onthe Thames. 

{.V.. Thereaſon why the Admirals hadſuch power given 
thetn, was becauſe they/being ſometimes called Capiranes, 
and G xbernatores Flotarum, they had their ordering and 

ing ofthe Ships:of War and the raiſing and fitting 
up ſuch Sips for the Navies, as they thought fic; other 
times called Cuftodes Adaritimarum pareium their duty be- 
ing ta provide allNayal Proviſions, as'well to ſupply -the 
Navies occaſions, asto gratify anyother of theKings 
Friends, when diſtreſs ſhould rain-them-to touch in 
his Ports, 'that bis SubjeRs might receive the like potalia- Vide Sir Henry 
tionagain.; they were.catled Capitanci Nantarum & Ma- gran 
rivellorum, 25 in reference: to the Yeciding all differences 7; =”: 
amongſt thoſe in the Kings ſervice, and puniſhing of ;jejm tir, 4d- 
{uch/;as'tranſareſied ; and as the place was'great, 'ſo the miral. fol. 42. 
power was large, eſpecially inall things 'helonging tothe 

| | ,in which-they had theSupreme-rule and Go- 
yernment in all things belonging to it. He fate formerly 
inthe Kjogs Houſe, :and there kept his Court, as the 
French Admiral: doatthis day at the Adavble-T able, inthe 
Kings Houſe at. Pars. - - LO 16 
-. And. although there feems' no queſtion but -theKing 
may preſs Ships, yet there haye been choſe who'ſeem to 
doubt, if notto queſtion, whether he may preſs men-to 
ſerve; for my own-part 1 think he may , my reaſons are 
theſe :" It is lawful for every man to addi and yield up 
himſelf to whom he pleaſeth, as appears both out of-the Exod. 21. 5. 
Hebrew Law and Roman Law ;, why then may not any "it. de Jure, 

eople, being at their own diſpeſe, give up themſelves 27" $ /-rv4 


K - a . 6 autem, Ged.l.2. 
(0 their Prince or Soyeraign, ſo as totranſcribe the right .,,. 
1 , + % * 4 4 Tl 4 4 . of 


92 Df p2elſtinig Ships and Barinets. 
of commanding their aid and help, 'as often as need ſhall 
require (it is not here inquired what may be preſumed in 
a doubtful caſe, but what may be done in pointof right) 
moſt certain ſach a-power. may well be done, -and that 
grounded on great reaſon ; as if the Common-wealth 
ſhould happen to be invaded by fuch a one as ſeeks not 
only the ſubyerſion of the Government, but the deſtry- 
Ction. of the people, and they'can fin no: other way to 
preſerve themſelves, but that the'Supreme power ſhould 
be veſted with ſach a Prerogative; as to inforce'or preſs 
the Inhabitants to ſerve'in' Arms in-the defence of the 
ſame, - and the contempt of which=o: puniſh ; 'or if they - 
ſhould be oppreſt with want, and-that ſupplies of provi- 
fions can no ways be had, but by' compelling another by 
force to exhibite the comman offices of humanity to a Na- 
tion in whoſe Territories aifamine. rages, that the Inha- 
bitants ſhould on ſuch extraordinary occaſions be compel. 
led by force to ſerve in:Arms.; 7 1 OC 

And this Dominion may be obtained ſeveral ways; ei- 
ther by a voluntary reſignation tb: a:Tonqueror,: as they 
of Capua to the Romans, Our. Land,the Temples of onr Gods, 
all Divine and humane things we yield up into your bands,O ye 
Conſcript Fathers. Again, Freedon. may be granted to all 
by a Conqueror, except Mariners,»which ſhould in-cafes 
of neceſlity be excepted, or that ſome Prince, who will 
not ſuffer any Mariner to go out of his Dominions, with- 
out ſubjecting themſelves to ſuch a reaſonable command, 
beſides the Majority of Nations-on; fuch grounds, - may 
abdicate from a part of them the entireFreedom' ot that 
member. FIAT 

Tacity, _ Nor are there examples of this:kigd wanting ; the Ger- 
mans are every one Maſter of his own-Houle, bat are al 
moſt on every occaſion ſubject to their'Loras, eſpecially 
_ Cobe 2. Irftit, in their” Goods, The 7riſh Cofberers, which were reprehen- 
fol. 358. _ dinatjons, when the _ Lord and his Retinue cameto 
his Tenants houſe, . they fed upon; his proviſions till they 


A 


were ſpent, all being ſolely at their devotion. And as to 
2 E, 1. Memb. the Seca, the King of Britain may at this day reſtrain Mer» 
18. Att. Pat. chants or Marinersto paſs out of the Realm, without li- 


20 1-77 T7 cence; and the various tenures that are introduced, which 
Rot fin, 31E.1, L 


mm. 44. Rv. Pat, 19 H,6. Rv. Cla. in di, Vide the Caſe of Bates, in Zane's Re 
ports, fol, 4. | | 


is 


Of preſſing Ships and Bariners: 
09 were ſince the Conqueſt, were no other but the 
will of the Conqueror; for the right is not meaſured by the 
excellency of this or that form, but by the will. 

VIE. And though it hath been conceived by ſome, that 
the King cannot preſs-men to ſerye in his Wars, giving 
their reaſon, that of old he was to be ſerved either by 
thoſe that held by tenure, thoſe that coyenanted by In- Coles. part, 
denture to provide men, or thoſe who contrafted with Caſe of Soul- 
the Kings Officers for wages and entred into pay,or thoſe yr the 
that were in priſon for the Kings debts ; but that only , ng 
extended to thoſe Wars that were by Land: not one 
word in all thoſe Afts, or Muſter Rolls, that any ways And the Sear, 
mention the leaſt of Mariners ; and yet what vaſt Fleets which pro- 
were in thoſe days ? But on the other hand it hath been Y!4cs puniſh- 
always accuſtomed to preſs ſuch ſort of men for the Naval NY 
Expeditions. The ancient Records that mention ſuch per- who ſhall hide 
ſons ſubje& to preſs by Law is that of 49 E. 3. commonly themſelves, 
called *.The Inquiſition of Queenborough, wherein it was docs evidence 
expreſly in charge amongſt others, to inquire of thoſe nay 
Mariners that were preſſed for the Kings Service, and de- 1,0 he riohe 
ſerted the ſame : So likewiſe by thoſe other Articles tran- of citing, 
ſlated by Rowghton, it is in expreſs charge to the Fury to which certain- 
preſent thoſe that being preſt to ſerve, brake the Kings !Y would never 
Arreſt, in order to their puniſhment; and in thoſe days it = ang 
was eſteemed an high offence : and the Oath, which the c,u1q COP 
Zary then took being impanelled, was this. preſs. 

his bere ſx Py Lozd the Admiral, that J Jonathan * 2.4pr. 49 Z. 
Naſh ſhal well and truly enquire foz our Lozd the Ring, Sues —_ 
and well and truly at tis time then ſerbe at this Court ,,;.,5 
of th? Admiralty, p2eſent at moch, as 3 bave acknotv* 34.24.47 and 
leche, oz map bave by infozmation of enp of my fellows, f4/.5g. 4rt. 10, 
"of atl mane Articles 02 circunſtances that touchen the 
Court of the Admirate and Law of the Sea, the which 
ſþall be grate to me at this time 5 and I thereupon ſwozn 
02 charged, and of all other that may renew in my mind, 
and ia ſhall foz nothing lerte, that is foz to ſay, foz Fran- 
chiſe, Lozd\bip, Kinreden, Aliance, Freindfhip, Love, The Black- 
Þatred, Enby, Enemite&, fo d2ed of loſt of GOdn&, foz Book of the 
none ctber caſe that 4 ſball foe doe, the Kings Counſeils, ddmir.fol.17, 
my fellows, mine owne, will and truly bele what oute 
fraude oz malengpn, ſo God me help at the boly dome, and 


by this Book» 


VIII, And 
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; - 'VHIE, And as the eruiry was ftridt; fo was the puniſh- 
Lamb.interLez. ment very great: tem, qu flogiet 4 Domino vel ſoe19 ſue 
Edwar.f.135. pro timidutatq bells vil-marges i conduttione Heysrechis ſus in 
13007 ,2:649+ expeditions navals velterreftri, perdat omne quod ſutum et,o 

ſuam wpſins vitam, manu mitrar Deniinn ad terram quam i 
antea aederat. I, 

IX. In the Service of the King two forts of perſons were 
always capacitated to attend the NavyRoyal in their Ex- 
peditions, the one a Salt-water Land-Soyldier, the other 
a compleat Mariner or Sailer : It was a doubt, whether 
ſuch a Souldier, departing from the ſeryice, wete ſubject 
to any other puniſhment than that of Aſartzal Law, whick 
can at no time be executed in England but whenthe King's 
Standard is in the Field ; thereupon it was provided, 

9H. 7.cap.1. That if any Souldier being no Captain, immediately retained 
with the King, which ſball be thi wages and rttained, or taks 

any preſt to frvm the King upon the Sea, or wpen the Land 

3-H. 8. cap. 5. beyond the Sea, depart out of rhe Kings ſervice withont licence 
of his Captain, that ſuch departing be takgn, deemed, and 
adjudged Felony, And that all thi'Fuftices in every Shire of 

England, where any ſub offenders be taken, bave power to 

enquire of the ſaid offtnces , and the ſame to hear and derer- 

mine 4s they do and may do of Felony, &Cc. expreſſed m the 

Kings Commiſſion to them made, a: thoingh the ſame offences 

were done in the ſame Shire ;, and alſo that the departing of 

ſuch Souldiers, and alſo their Retaintrs, if it be travrr/ed, 

he tryed in the ſame Shire where they are for ſuch @ Cauſe 

arreſted and arraigned. The Jultices have here a con- 

current power to enquire and try, bur it does not 

ſhut out the Sovyeraign Courts, or hinder, but the King 

may try them upon a Commiſſion of Oyer andTerminer, 

or Gaol-delivery. It was a doubt conceived by fortte of 

the late Judges, if a man had ran from his Colours as 

Plymouth, & afterwards was taken EI and com- 

mitted to Newgate, whether after a Bill is forind in Mid- 

dleſex the Juſtices of Gaol-delivery for Newgate cou:d 

try him; but it was ruled more than once by the greater 

number of the Judges, they might ; and ſo have the Pre- 

cedents been always ſince the making of this Statute, 

and -upon the like reaſon, thata man that takes a ſecond 

wife, hath by the Statute the ſame directions to be tryed 

in the ſame Shire where he is taken ; yet if taken id 

Middleſex, 


obedience meeting with ſuch a Deſerter, might not put 
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Midieſex, wasalways tryed at the Old-Bayltyin Loudon, 
Thilſe' Statutes were made, becauſe the Statute of 
18 H. 6. Cap. 19. was looked npen not to be fafficient, fot 
that that AR had referehce oxly to the atcient Tenvtes, 
and thoſe that covenanted withthe King to ptovide Soul- 
diers; whereupon a queſtion afterwards ariſing, whe- 
ther ſeveral who having theh taken preſt Money to ſerve 


9% 


the Quzen againſt the Rebels in /relend, and had departed 43 Elix. 


and withdrawn thetnſelves from the fervice, ſhould be 
within thoſe Statutes, in regard ſome donbt ſeemed ro 


ariſe on the ſame but it was reſolved by all the Judges of © 5: 217+ 


England , that thoſe two Statutes of 7 H. 7. Cap. 1. and fil. 27. 


3H.8. Cap. 5. are all one in effect; and were perpetual xzfta/doubred 
Atts: the great doubt and-queſtion, whethet the Statute'in his Abridg- 


of 18 H. 6. Cap. 19. did extend to Mariners and Gunners Pen 


ſerving on the Seas, aid taking wages of the King , was 
m ParHkament not jong before c in. theſe words: 
That the ſaid Statate madt in the eighteenth Year of tbe Rezgn 
of H. 6. inallpains, forfeitures, and other things, did, doth, 
and bertafter ſhall extend as well to all and every Mariner and 
Gunner, having taken or who hereafter ſhall take preſt or wages 
to ſerve the Queen Majeſty, her Heirs and Sucteſſors to all 
intents and pirpoſes, as the ſame did or doth anro Souldiers, 
any diver fities of opinion, doubt, matter, or thing to the con- 
Irary thereof norrsthftanding : But now Mariners deſert- 
mg the Sea-ſervice are particularly within the Proviſion 

13 Car. 2. Cap. 9. which hath made the offence Death ; 
but the Tryal is by a Cour: Marſhal. 

And Land-Sonldiers, though in time of Peace, are like- 
wiſe within the Statute of 7 Hen, 7. Cap. 1. and 3 Hen. 8. 
Cap. 5. if they take any preſt Money to ſerve the _ 
upon the Sea, or upon the Land, or beyond the Sea, an 
ſhall defert the Service : bur thar is Inquirable according 
to the Courſe of the Common Law, where if the Party 
ſhall depart withour licence, he ſhall ſuffer Death, with- 
out benefit of Clergy. 


X, If ſuch perſons ſhall ſo deſert the Service, it hath Nmpols duci- 
been a Queſtion, whether a private Perſon under the ſame 9 {riſque po- 


tentibius inna- 
ſci ſolet, atque 


him to death ; it hath been conceived that he might, and 7;,,,-4-; b-ne 
&endi propoſitum, ſed cuique volenti (x licet ( honeftum eſt ejus qui vivit Reipublice mals 


mmovert, (5 publicas utilitates pro ſuis viribus promovere, Vide Grotium |. 2.C, 10. 


the 
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the aCt is. lawful, and the party that lays him hath 2 true 
right before God, as impunity before men : But that is 
to be underſtood partly by the words, and partly by the 
letter of the Law: for if the Law gives indulgence to 
Paſſion, it takes away humane puniſhment , and not the 
fault; as in caſe an Husband kills an Adulterous Wife or 
the Adulterer * in the aft ; moſt certain it is a provoca- 
tion in the higheſt nature, and will juſtifie the ſlayer : But 


# Thar 1s, as tO 
entitle him to 


Clergy, and fo * 
_ ed by if the Law reſpett the danger of future evil, by delay of 


all che Judges puniſhment, it is conceived to grant right and publick 
mB.R.. 23 powerto a private Man; fo that he is not then in the ca- 


nr {At ihe pacity of a private Man. | 


found ſpecially ar Surrey Aſſizes before Mr. Juſtice Twiſden, who ſtew the Adulcerer in 
the very At, Vide Auguſt, de Civit, Dei citatum. C. quicungue, cauſa 23, qu, 8, 


An. 25Eliz. And upon that very reaſon Queen Elizabeth denied the 

Co. Lit. fol 74+ conſtituting of a Conſtable, for the Tryal of Sir Francis 

Drake, who ſtruck off the head of Doughty in partibu 
tranſmarinis. | 

XI. Hence it is, that every man hath a licence given 

him to oppoſe force againſt plundering, and pillaging 

Souldiers : and the next the ſubſequent Law about deſer- 

Cod. Tuſtin. tit £ErS faith, Ler all men know they have a power given them 

quand» licear againſt publick_ Robbers and Deſerters that run from their Co- 

WNICKIJHE. lours, and all are Miniſters of revenge for the quiet of all; to 

| this purpoſe is that of Tertullian, Avainſt Traytors or pub- 

lick, Enemies every man is a Souldier : and herein differs the 

right of killing of Exiles and Outlaws, or thoſe whom 

| Tewas in force they call Banditoes, from thoſe kind of Laws, becauſe 

in Englaud till there proceeds a ſpecial Sentence , the Judgment of Ba- 

the begining 1j5ſhment or Outlawry being promulgated but here a ge- 


og — D_ neral Edict, the fact being evident, obtains the force of 


Co. Inſt:128.8, a Judgment or Sentence pronounced ; the Judgment of 

13 H.4.fil.4,5. the latter mult be according to the C:vil Law, which yet 

37 4.5. fol. 3. remains ſtill in force, as to the Tryal of ſuch Deſerters; 
which impunity for ſuch killing, ſeems allowed of at this 
day by that Law. 


CHAP. 
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CHAP. VI: 


Of Dominion effabliced by Treaties of 
Ailtance in general, 


I. Of Treaties their ends. advantages and diſaduantazes 
II, Of the matters conſiderable inthe | thereof in reference to the Eſtate 
making of them, and how the o- | confederate, 
wvertures are made, XVIII. Leagues defenſive conſtrued 
I, Of the various fort of Treaties, * offenſive in favour of the opreſt 
and firſt of thoſe by interview. XIX, Contribution, the difficulty in 
IV. Of the pretexts general madeto | regulating the ſame to the ſatisfa« 


obtain ſuch Treaties. | @Q&tnof the perſons intereſſed, 
V. Of Princes equal the howour is to | XX, Of Leagues concluded by Depu- 
be paid by him in poſſeſſion. | ties, and the difficulties uſed t1 
VI. Of Treaties by Princes unequal, | delay, by which deſtons may ſecrets 
VII. Of Treaties ſecret andopen. ly be carried on, 


VIII. Of thines requiſite for Princes | XXI, Conſideration had on Leagues 


during ſuch Treaties. made for carrying on ſome p.articus 
IX, Of places proper for Treaties. | lar Enterpriſe. 
X, Princes where obliged to treat | XXII. Of the cauſes that generally 
perſonally, and where not, | occaſion a Rupture. 
XI. Deputies their demeanor gene- | XXII, Of the obligation on Confe- 
. rally conſidered in Treaties, ; derates inreference to mutual Suc- 


XII, Of the Clauſes generally to be | cours, 
conſidered in Treaties general and + XXIV, Of Aid granted to particu- 
particular, | Jar and common Alles when in- 
XIII. Of the nature of Treaties ge- | vaded by one another, and of Pro- 
nerally conſidered as to their ends, teftion granted a4 People when 0f- 
and where they determine by the | preſſed, whether aid to ſuch may be 
death or diſf ofje;jion of a Prince, conſiſtent with a League. 
and where.not XXV, Whether the Oath taken for 
XtV. Of Treaties to what end, and | the performance of the League be 
how they have been ſtrengthened in perſonal, or binds the Succeſſor, 


England. and of the interpretation of the 
RV. Of the cauſes ordinaryprocuring | ſame. 

ſuch Leagues, ' XXVI, Of Leagues made with 
XVI. Of Leagues by way of Me- Princes when driven out of thetr 

diation tending to the procuring Countries , whether they remain 

of @ general peace with War-| walid and firm, 

ranty, XXVII, Whether Leagues may be 
XVII. Conſiderations on Leagues de- | entred into by Chriſtian Princes 


fenſroe and offenſive, and of the | with Infidels, 


[ Reaties are occaſioned by a wiſe and prudent care 
.& of inſpecting the motions of Neighbours and of 
G 


their 
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their Afﬀairs, the which are generally reduced to theſe 
three Heads upon the Conſiderations, 

1. How a Prince ſhould govern himſelf with his 
Neighbours. 

2, In gaining a Credit among them, and to have a 
part in their Deliberations. 

3. Is the main, which is to pierce into his Neigh- 
bours deſigns ; for thoſe Centers being diſcover- 
ed, a Prince ealily knows how to draw his Lines. 

II. In Treaties, the firſt thing to be confidered is the 
manner of making the Overture; and therefore it may 
{0 happen, that of two Princes who are Enemies, the one 
will not ſeek unto the other for an accord ; therefore the 
general Medium is, that the motion be propounded by 
WEE ſome greater Prince , or by ſome Neighbour that is a 

162:r40f Friend to both * , and ſometimes the Miniſters of two 
the Duke of Princes meeting accidentally, if they be imployed, yet 

Mentoia mecr- Propound an Accommodation. When a Prince or State is 

i:g at Creal exaſperated with another, and having gotten an advan- 

: nate. Ii E t2ge, will often refuſe to treat any where but in his own 

their Maters Country, nor that unleſs firſt ſought to by a ſubmilive 
names for rhe requeſt, as by Letter, &c. So they of P Holland and 
death cf the - Weſt-Frieze-land conſidering the miſerable diſtreſs and in- 

—_— 3 corrigible diſorders of their people , did ſubmit thus to 

wn ove-mure for CONels their Errors. 
ehe Treary of Peace berwixt Charles the Eighth and Lewis Sforſe, F March 8. 1653. by 
ordercf thoſe Stares,ſub{cribed Herbert Van Beaumont,and afrerwards by a Letter the 
States General praying a Neuter place, April 30, 1653. then by a Petition 32 June atrer, 
Leo ab Aitzma jol, $17,818,825. 
111. Treaties are ated either by the interview of Princes; 
cr by perſons ſufficiently commiſſionated for that purpoſe. 
Thole that are by interview, have been often difap» 
proved, though often praCtiſed; but that depends rather 
on the eſtate of Afﬀairs, andthe conformity and diverſity 
tes of Honours, and manner of living of the Princes and their 
by rang people, than of the interview : that of Lews the Eleventh 
in-law Bicchys With Duke Charles of Burgundy, and of the ſame _ 
and delivered with Edvard the Fourth of England paſt fairly : and inal 
 xercheRonans; ſuch Treaties they govern themſelves in reference to their 
\, Charles ric Se- ſypplies, according to the confidence which they repoſt 


venthotFra: ce, ; , 
a aperſonai * 32 Each other. * But thoſe interviews of Princes haveever 


| , Treaty wich the Duke of Orleans, flew the Duke, though a Soveraign Priace, Myer 
* 115, 15, Pi, Comes lib. 4. cap. g, k0. vcen 
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been obſerved dangerous; for Princes meaſure their equa- 
lity , not by the extent of their Dominions, but by the 
abſoluteneſs of their Power : So that he that is Supreme 
and independent in his own Country, counteth himſelf 
ual to any other Prince, how great ſoever. Perchance 
ſome youthful Kings may diſport and ſolace themſelves 
jn one anothers Company, whilſt yet pleaſure is all the 
elevation of their Souls; but when once they grow ſenſi- 
ble of their own Greatneſs, ( a Leſſon they will quickly 
learn, and ſhall neyer want Teachers, then emulation will 
be betwixt them, becauſe at their interview they canaot 
ſo go in Equipage, but one will ſtill be the formoſt. either 
bis perſon wiil be more proper, or Carriage more Court- 
like, or Attendance more Accompliſhed, or Attire more 
Faſhionable, or ſomething will either be or be conceived 
to be more Majeſtical in one than the other : And Corri- 
yals in Honour count themſelves eclipſed by every beam 
of State which ſhineth from their Competitor ; therefore 
ſome hold the beſt way to keep great Princes together is 
to keepthem aſunder, accommodating their bulineſs by 
their Ambaſſadors, leſt the meeting of their own Perſons 


part their AﬀeCtions, as it fell out between King Richard RY Hr 
enin Rich, 


fil. 665, 


of England and Philip of France, and Maximilian the Firſt 
and Lews the Twelfth. 

IV. It is preſumed, that the Perſonal Treaties of Prin- 
ces are not for matters ſmall and trivial; therefore it is 
an undoubted Maxim, That as Fealouſies may be increa- 
ſed amongſt Neighbours, by reaſon of [uch perſonal mter- 
views , ſo they muſt find out ſome apparent and important 
pretext , which being made known and publiſhed to remwve 
the Fealouſtes of their Neighbours , they may then under 
ſuch colour and ſhadow, treat the moſt ſecret of their Affairs. 
So Pope Clement the Seventh under the borrowed Pretext 
of a general Peace and League againſt the Turks, (which 
ſounded pleaſingly in the ears of all Princes) at ar ſcilles 
concluded the '\;arriage of his Niece with Henry the Se- 
cond of France. 

V. Butif of two Princes. the one goes home unto the 
other, he is bound to do him the Honour of his Houſe. 
And if the Prince be inferiour to him, he commonly ſends 
forth ſome of the principal Officers of his Court toreceive 
him; but if he be his equal in Quality, as being both 

G 2 Kings, 
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Kings, although there be ſome debate betwixt theni for 
precedence, if he come firſt to the place where the 
Treaty is to be made, he muſt go in Perſon and not by 
Proxy. 
ide Zmmiliis In the interview that was between Lewis the Twelfth 
Paulus tis Hi- and Ferdinand of Arragon at Savona ( which then belonged 
ane dens = th unto the French King) Lewis the Twelfth at the approach 
ſupply of tt « Of Ferdinand's Gally (before he could land) entred into 
fame.ot the lite It, accompanied only with his Gzard, to teſtifie his confi- 
of rhe Duke of dence, and thereby to aſſure King Ferdinand of that which 
Cricans, aficr- he had promiſed he ſhould find in him; and at their 
wards Lexis going to Land, King Lewis left the right hand to Ferd;- 
2+ upon the , 
{ziler of ifne #and, who lodged in the Caſtle, as the moſt Honourable 
male of Charles Place, and himſelf went to the Brſhoprick, 
the 8, VI. By The Laws of Treaties,when two Princes unequal 
in Quality parley, the Inferiouris tocome firſtto the place 
of congreſs there to attend the Greater ; yet the contrary 
hath been moſt commonly obſeryed upon this very reaſon, 
that he that is leſs ovght firſt to wait on the Greater, 
and from thence go to the place appointed for the Parley; 
and this was particularly done at the interview of Pope 
Clement the Seventh and King Francis the Firſt, although 
that Marſeilles were in the King's ſubjeCtion. 
VII. Again, Treaties by thoſe that are ſufficiently Conſ- 
miſſionated for that purpoſe, are to aCt either ſecretly or 
\ openly.Treaties cloſe or ſecretare uſually made inorder to 
the compleating or fetling of Leagues between two Prin- 
ces or States, ſometimes by entertaining him with whom 
they treat under ſuch a Pretext, to deceive him in the end, 
at other times to ſurprize an Enemy, or to aſſure a Prince 
of two Enemies, treating with one ſecretly , the other 
openly, andthe like, Theſe are the ordinary Policies #- 
®3o Mnii- mong Princes, and wherewith the wiſeſt of Kings *, and 
{icr and #erdi- the moſt knowing Councils have been deceived and abuſed 
n.G V's eyento accept of a Treaty,when at the ſame time the Pro- 
_— poſer hath no other thoughts than to betray them : the 
. ©, propoſe , . 
a third, wich Spariards have been famous at theſe projets. Memorable 
was tiache was that deſign of theirs to interrupt the League which 
weuid refirm yas ready to be made between the Princes of Jraly and 
up the Impc- Pope Clement the Seventh after the Battle of Pavia, pro- 
iz Crown © rounding unto the Pope to treat and accord, the which 


H. 8.che ket! _ . . . 
naricn is {at NOT Only hindred the League , and Raid the preparation 
| 0 
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of War which he might make, but alſo cauſed him to to Eng/antamAl 
diſcharge the Troops which he had drawn unto him for *PProved, 7.8, 


, . I 
his ſafety. So Bourbon, General of the Imperial Army, per © 
entertained the Pope with an accord, whillt his Army receive the 
marched to the Walls of Rome. Crown, and 
: Maximilian 1s 
roaccompany him to Rome to receive the laſt Righr of the Imperial Digniry,and having 
given him the Inveſticure of Milan in feodo more Imperial! , then in poſleflion of the 
French, and in enmity with the Houſe of Auſtria: all things being thus conclnded, and 


' H.8. having paid the monies agreed-0n, and made ready his preparations,Charles the 


Fifch and Grandſon of Maximilian,isa rub in this League, who niuii be firſt removed ; 
thereupon the old Fox the Emperour ſends a Propoſal, that he would come firſt into 
the Netherlands to take off his Grandſon, which while agirating, he ſtrikes u> a ſecrer 
Peace with the French King, and fo Z. 8. is betrayed a third cine, and che a reements 
refuſed ro be complied with, Cotton Treaty of Amity fol. 99, 


VIII. Hence it is, that during Treaties, be they open, 
or ſecret, the Princes or States concerned in them, mult 
watch the more carefully, have the diligenter Eye, and 
by all the ways imaginable reinforce their ſtrength, not 
only to fruſtrate their Enemies of all hopes to ſurpriſe 
them, but to the end the conſideration of their Forcs 
and Opulency may pyt them in a poſture to obtain Con- 
ditions of more advantage. Beſides, it is an undeniable 


. Maxim, That no Treaty muſt be held firm, valid, and 


concluded, unleſs it be ratified by that Prince or State 
with whom the ſame is made, eſpecially if it be with 2 
Prince whom they detain Priſoner; for by Þ Law the + 9, ,amm 
force by the which he hath been conſtrained to promile, quiz. m; 40s re 
will at leaſt diſpenſe with him fo far ag to re-adviſe, if n7- 7 pace, 
(G1-* uy, melts 
Not to break. ful. 1. KS o& d.'. 
p/ato Imperis privatus CF captus ipſe in alicnam veniſſet prteſtazem 2 Curio in Celar,ro thoſe: 
that had been the Souldiers of Domitius fo ſpake, [b. 11. de Bello C :vili, Vide Grot 
hib.2.cap.1 =_ Pope Clement the Seventh refuſed to ratifie the Treaty with Viike 
Ferrara which he made when a Priſoner, ſaying, Thar i was a diltonoura"ic thi 7 ior 
a man in life to ratifie a matter done in his name when dead, not contiſtear v;\ri4 his 
Hononr nor Intereſt, So Francis the Firſt excuſed himſelf ro ratifie the Trety vi I 
drid, upon the inhumanity done to him by the permiſſion of Charles the + ich, ©; 
being excorted from him, nor did they take place, though the King left hi: Child: 4 
as Hoſtages, 


IX. Again, as in theParleys of Princes, the place where 
the interview is to be made is very conſiderable; fo is it 
in Treaties which are tranſacted by Ambaſſadors, Agents, 
Enyoys, &s. If it be to c__—_ a Pezce, or ſeitle 4 

| 33 , 
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League, it muſt not be too far from the Confederates,but 
at ſome convenient place, to the end they may have the 
more ſpeedy Anſwers from their Principals ; but then the 
firſt is always to be in ſome place Neuter, or ſometimes 
upon the Confines of Kingdoms, for that it is neither rea- 
ſonable or honourable to treat a Peace in the Territory of 
ones Enemy ; but the latter touching Leagues may be any 
where That of Edward the Fourth with Lews the Ele- 
venth was in the Territories of the Duke of Burgundy, but 
that was perſonal : And that between France and Spain, 
concluded by Cardinal Mazarine and Dom Lewis Mendez 
de Haro, Plenipotentiaries of both Crowns, was in the 
Iſle of Pheaſants in the River Bidaſſoa upon the Confines of 
the Pirenean Mountains. And the laſt great Treaty 
which begun at Cologne in the year 1673. under the Me- 
diation of Syedeland, in order to put an end to that War 
wherein moſt of the Crown?d Heads of Exrope were in- 
volved. was lookt upon as a place proper ; but the ſel- 
Zing of Prince Willam of Furſtemburg, and the taking 
of torty thouſand Crowns out of the Waggons of the 
French Ambaſſador in a Neutral City, broke off that Ne- 
gotiation; and though the violence committed on this 
Prince, by the Emperour?s Miniſters, and the injury done 
to the French King, gave ground to fear, that there was 
no Peace to be expected, and that the moſt Chriſtian King 
would never conſent to the renewing of the Treaty, un- 
leſs reparations were firſt made for thoſe two injuries: 
Nevertheleſs, at the inſtance of the King of England 
(whoſe Mediation was generally embraced by all the 
Princes concernd in that War) and at the ſolicitation 
of the Biſhop of Srrasburg, who publickly declared he 
preferred the adyantages of Peace before the liberty of 
his own Brother. 1Vimmegen was pitched upon asa place 
neuter and proper for a Treaty,and thereupon the French 
King 17 February 1675. named for that effe&t the Duke 
of Y:try, Monſieur Colbert, and the Count D? Avaux, 
his Ambaſſadors. 

X. Ambaſſadeurs having received Orders to treat, the 
Prince to whom ſuch are ſent, is not by the Law of 
Treaties bound to treat perſqnally, but only. to depute 
ſome of: his Council *for: that effect ; the reaſon is, for 
Chat the Dignity of a Prince may receive ſome gy 

Is ole ates 3d. For. dN 3. @, +3 3),+ *- bo » » + GOmner 
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which cannot be maintained amidſt the conteſtations 
which happen in Conferences. 

But if an Ambaſſadour be depnted as Lieutenant to a 
Prince, there indeed ſuch Commiſſioner is not bound to 
creat but only with thePrince himſelf: and fo it was where 
the Biſhop of Gurgia, was deputed by the Emperor to Julius Ferretus 
Pope Fl the Second ; the Pope commillionated three 4 ££2atis Prin- 
Cardinals to treat with him; but the Biſhop having notice 7 _ - pr 
in whatquality he was like to be received,commiſſionated {.;, J 
three Gentlemen to confer with them, exculing himſe] 
upon other affairs, which afterwards was explained, that 
he came not as a ſingle Ambaſſadour, but as a Lieutenant 
to the Emperour, in the which Quality he had becn te- Ther? is con» 
ceived at Rome by the Pope : yet It hath ſo happened, _ rolnagg 
that Ambaſſadours, if not admitted to a perſonal Treaty, con —_ 
have refuſed the diſcharge of their Commiſſion, and ſo the ambaſa- 
did Chancellor Marvel, Ambaſſadour from the French dour in char 
King, who delivering his Meſſage to Philip Duke of Bur- poine, it che 
gundy, was interrupted by Charles the Dukes Son, / am ſent mane HR 
(ſaid he) not to treat with you, but with your Father; and yu 
Mr. Wade, who being commiſſionated by Queen El:z abeth phil, Comines 
to Philip King of Spain, would by no means admit him- /ib. r. 
ſelf to be turned over * to the Spaniſh Privy-Council, but * C4: de» E/:2, 
would either have Audience from the King himſelf, or in 4:. 1524 
would return without it. fol. 3 0. 

Xl. 'T he Deputies being aſſembled, their Seats are con- 
ſiderable, they having no power to quit any thing of the 
rank which their 2daſters ought to hold ; and by the Lav 
of Treaties the firſt place is at the head or end of the 7'a- 
ble, {if there be one) the ſecond is the firſt on the right 
hand, and the third is the firſt on the left hand of him 
that is at theend: and if there be many Deputies to one 
Prince, they uſually ſit at one ſide, to have the more fa- 
cllity to confer together, if it be needful. —_ 

Xll. The Ambaſladours having concluded and ſetled = 

. . . . geccr id, 
their places, their Commiſſions of each ſide are to be in- 1, finding 
Ipetted and conſidered : and therefore it is an undoubted him{lf preſt 
Maxim, That when they are general or ambiguous, the to make Peace 
Principals have no will to conclude; or if they are fair With £2w* 12. 


. ; nal 
and plain, yet there may be wanting power to conclude, — 


ſhop cf Tvolly to Paris, bur never armed them wich power to conclude : iLs was tt 
waſtrace rhe umporcan inſtance of the Confiſtory. 
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or having power to conclude, it may be with a Salvo, till 
they are ratified. | 
- The principal Clauſes generally are, 
1, Either for Peace or Truce. | 
2, For Reſtitution of that which they pretend hat 
been unjuſtly taken away. 

3. For the Ceſlion of Rights. 

4. For Limits and Bounds, the which if they cannot 
regulate, they put them in ſuſpence, or elſe they 
make ſome A which may interrupt the preſcri- 
ption of him which holds them. | 

5. For paſſage, with Conſignation of Hoſtages. 

6. For Forts or Caſtles for Aſſurances. 

7. For an Offenſive and Defenſive League, 

s. For Nentrality. 

In the managing of all which, and of all other matters - 
proper for ſuch Treaties, a ſpecial regard muſt be had not 
to move fora perſon odious to him with whom the T reaty 
is made, nor to yield to the firſt demands though never 
ſo juſt, but reſiſt them ſtoutly ;' but if danger is eminent, 
then it is a certain Maxim, Not to ſtudy ſo much to Nego- 
tiate with advantage, as to provide for ſafety. 

Fhe Leagues MII. Treaties which are made' with oor Neighbours 
berweenthe - as Friends, are called Treaties of Alliances, equal or unequal, 

—_ nd The equal is either of ſingle Friendſhip only , for the en- 

Spainarecom- (f2inment of Traffick, or for aid and ſuccour ;' that of 

monly be. Juccour is for the Defenſive or Offenſive, and ſometimes 

eween Kings for both, with or againſt all men, or againſt ſome certain 
and Kings, Princes and Republicks, and their Alliances are contract- 

_—_ __ p ed, either from Eſtate to Eſtate, and for the preſervation 

Man ard Man Of the Eſtates of each other (in which caſe by thedeath of 

of their Sub- the Prince they may not be interrupted ) Orellſe they are 

je&s; and hach contracted betwixt Prince and Prince, and then the death 
me aſt of one ſuſpends till a new Treaty hath confirmed it, unleſs 
dn.to he hee There is a time certain preſcribed by the Treaty, to the 
firmeſt of A113. Which the Alliance maſt continue after the death of the 
ances, **. Phit. Comines lib, 2, cap. 8, And in thevery Alliance with France concluded 
Faly + 1667. The firſt Article is in theſe words : That there be an univerſal and perpetuat, 


erue and incere Peace ard Amity between the moſt Chriſtian Kinz and the King of Great 
Britain 7 their Heirs and Succeſſors, and between the Kingdoms , - States and Subets of 
bh, &c. Vide g E, 4.2.4, The League then made wich the Scots, and likewiſe be» 
eweeh Edward the Fourth end the Dvke of Burgundy, F7hil, Comin, I... 6 
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Prince; Orelſe they are made from an Eſtate toa Prince, 

where the death of the Prince does likewiſe, if not dif. 

folve, yet at leaſt ſuſpend till a new Treaty of Confirma- 

tion of the Precedents, although by the Laws of England 

Rex non intermoritur, 

* XIV. Sometimes All;ances are contraCted for an Enter. 

prize.and for one effect only, in the part in which the Al- 4 ,,, ,, .- 

lies are intereſſed, and ſuch are generally called Leagues, 71, ;, mon. 4. 

which in England have been ſometimes confirmed by 4 Coke 4. Inftit. 

of Parliament *, | 155. 
Leagues commonly are Offenſive, but in effect they tend 

toattempt againſt ſome one, and in the bottom are lodg- 

ed Articles of Secrecy for the Enterprize : and ſuch was that 

of Canbray againſt the Yenerians, in which they borroyy.. Treaty of Cams 


= bray , the Con- 
ed the pretext of Religion and the Peace of Chriſtendom. oe tes pot 


which were Pope Fulias the Second, the Emperour, Kings of France, Spain, and Arragon, 
Anno 1558. Vide Hiſtory of the Republick of Venice, fol. 87; 


XV. The ordinary cauſes for which Princes and Re. Sd ut vim pati 

publicks make Leagues , are either to facilitate a Con- new ry dag 
queſt, as That that was made between Lews the Twelfth M——_ 
and Ferdinand of Arravon, for the Realm of Naples, or to equitate abhor- 
balance the Forces of one that is more mighty, in hinder- ret. Grotius de 
ing bim that he grow not greater ; but Arms ought not 7* belt G©74- 
to be taken to diminiſh ſuch a Neighbours power, for © - — 
that fear is uncertain; but prudent Leagues may be made oe 
for diminiſhing their power. 
* The Engliſb made a League to ſuccour the Hollanders, 
not onlyto balance the growing opulency of the Spaniſh 
Monarchy , but likewiſe to encreaſe her own by the Alli- 
ance of the Dutch, Quid ſequitur ? 

XVI. Again, Leagues may be made for the procuring 

of a general Peace, by way of Mediation of their Neigh- 
bours in War, and ſuch was the late Treaty of Nimmegen 
mediated by the King of England, and concluded Avg. 10. 
1678. between the Ambaſſadours and Plenipotentiaries 
of his moſt Chriſtian Majeſty on the one part, and the 
Ambaſſadours and Plenipotentiaries of the Lords Stare; 
General of the United Provinces on the other part ; ſuch 
was alſo that League of Union propounded by His now 
Sacred Majeſty, and afterwards concluded betwixt him 
and the S:arcs General, of the Vnited Provinces for an effi- 

Si | Cacious 
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cacious Meditation of Peace between France and Spain, Hig 
Sacred Majeſty of Britain having a proſpect to what after. 
wards happened and of a War, wherein molt inevitably 
would be involved moſt of the Princes in Chriſtendom , 
to the effecting of which Peace, His Majeſty and the 
States General did obtain a promiſe from the French King 

_ tothe Dwcch, to lay down Arms, on'condition the Sp- 
n1iards would formally and ſolemnly,by a Treaty of Peace, 
quit to him all thoſe Places and Forts, together with the 
Chaſtellenies and their appurtenances, which they by force 
of Arms had taken in, or fortified jn the then laſt years 
Expedition ; or otherwiſe that the Spaniard be brought 
totransfer to the French all theit remainder in the Dutchy 
of Luxemburg ( or to the County of Burgundy ) together 
with Cambray and Cambreſis, Doway, Ayre,St.Omers, Bergue, 
St. Avinox, Fuernes, and Lynk,, with the Bailiwicks, Cha- 
ſtellenies and all other their dependencies ; and the French 

League of Uni- King to reſtore to the Spaniard all Places, Territories, 

1 __ : which they have by Arms taken ſince their entrance into 

—_ A hy Flanders, on condition that the States General do recipro- 

and the States Cally undertake and ſecure to the French, to prevail with 

General of the theSpaniardto conſent to the ſame Conditions, which once 

United Nether- effected wonld(as was hoped)initiate the tranquillity and 


_— _— be the intereſt not only of the two Warring Crowns, but 


Hazue, 7m, *2 Of all other the Princes ofChriſtendom. To the effecting of© 


= 


Anm 1658, ** which there were ſeveral Articles agreed; and likewiſe 
it was agreed, That if a Peace ſhould happen to be made, 
His Majeſty and the Stares General ſhould become War- 
rantees,- and a place left for any other Prince or State to 
come into the ſame, who ſhould think it their intereſt to 
| keep the Peace of Chriſtendom undiſturbed, and to reſtore 
the Low-Countries to their tranquillity : there was provi- 
_ fion made likewiſe by the ſame, for the Forces of each of 
the Warrantees to be uſed againſt thoſe that ſhould break 
and violate the ſame,obliging them to ceaſe the violence, 
and repair the party injured. 
But a Defen- XVII, A Defenſive League, which hath no other benefit 
ſive War is un- but a neceſſary defence, and in the which mean Eſtates 
juſt on his part are in a manner equally intereſſed, laſt uſually longer than 


h | Es 
Wn wy. an Offenſive League , which is voluntary , and from the 


The Anſwer of the Ambaſſador from Privernum to the Senate : $7; banam dederits, 
O& fidam (7 perpetuam ; ſt malam, haud diuturnam, Liv, 11b, 8, 21. hich 
WHICH 


LIAAIL 
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which cither of the Confederates will eafily part when he 
hath more intereſt : So as in balancing the intereſt of the 
one and the other, he that ſhall find himſelf acconipanied 
with diſtruſt; and an opinion to be irreconcileable to 
the common Enemy, generally proves the moſt firm in 
the League. 

TheW:ſdom,Courage, Means,and Conſftancy of the Prince 
or State is to be conſidered; ſo likewiſe the diftance of 
the Places, as well in regard of thoſe with whom they 
__ = thoſe —_ whom = make the Leagues. 

. Leagues having no other limitation, buz the end p,,;; . 
of the Enterpriſe tor which they are made, have admit- ——— 
ted many large debates in caſes of accident : For inſtance, onmade tothe 
If an Enemy ſhall take the Country, for the defence where- Romans, and 
of the League was made, the Queſtion has been whether = nnre Toes 
the Confederates be bound to affiſt him who bath loſt it, 1i1gcy 
in the Recovery; ſome have held, that the Defenſive did piatum ( lah 
not extend ſo far : notwithſtanding ifthere were noTrea- I) «/ quic- 
ty, which had concerned this Conqueſt, yet it would ſeem qud ex fiedere 
more reaſonable to comprehend the Recovery in the de- wy "the 
fenſive, if it be general. For as it hath for its end to pre- fair. Saris el 
ſerye the Allie in his State, and that to attain unto it, the 4#ib»ſcunque 
Forces muſt not only remain in the Country of the Alie 2: cord! fait 
to attend the Enemy; but after denunciation and other a. eg 
atts of Hoſtility done by the Enewy, they mult enter into Sr 5 
his Country, to the end to prevent him or divert him faiſe cords 
from attempting any thing againſt the Alie, the Offenſive '4 ſuperbs 4 
being judged by the aggreſſion, and not by chat which fol. 32 fede- 
lows; by a ſtronger reaſon they ought to enter into the R_ ogy 
Country conquered from the Ale, for the recovery a inle a 
thereof; but excuſes in this kind proceed from thoſe who Whar more do 


fail in their faith, courage, or means to recover. one ro thee, 
O Roman ? 


what to the League ? what to the Gods, the Judges of the League? wy 
bring unto thee to be the Judge of thy anger and of my aniancs y _ _ K 
people, nor privare men. "2" PEI 


\ XIX, Contribution is one of the main ingredients in a 4». 1 $15. Vi: 
League, and is of great difficulty to regulate. It is made Sir Rotert Cir 
either in fer or Money ; the men are entertained by a// ton Remonſt, of 
Parties, or by him only that hath need, or otherwiſe as the = oy of 
Leapue is, Hcyry the Eighth made a League with Francis Marti, by 
the Frenc King 5gainſt the Emperor Aaximilianand Fer- : 
ainand, 
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dinand, for the Recovery of 24ilan, which he did, for the, 
protection of his Neighbour, and ReduQijon of the Swiſſe 
from the Imperial ſide, for which he employed the Baſtard 
of Savoy ; the agreement was of reciprocal Succour of 
10000 men, if the War were by Land, and of 6000 if 
it were made by Sea; and in all other occafions,theFrench 
King was bound to aſliſt the King of England with 12000 
Lances, and he the King of France with 10000 Foot at his 
charge that had need. 

So where Contr:bution is concluded for Money,there are 
difficulties that do ariſe from the Perſon or Place where it 
muſt be kept; to deliver it into the hand of the ſtrong. 
eſt, is not ſafe, for fear they ſhall not be able to call him to 
account ; to lay it in a weak place, were to expoſe it tothe 
attempt and force of the ſtrongeſt, or to him that ſhall firſt 
take Arms ;, but it has been uſual for the ſuram not to be 
advanced till after the War begun, 

XX, Leagues concluded by the Deputres of theConfede- 
rates, there ſometimes falls out a difficulty who ſhall rati. 

Ardree Meuro- fie and declare himſelf firſt. In the League which was 

ceni Hiſt, Ven. made between Francs the Firſt, the Pope, and the Princes 
of Italy, the King refuſed to ratifie until the Pope and 
Venetians had ratified before him, and in that he { CUN- 
ningly wrought, that he procured the Colleges to declare 
and begin the War, whilſt that he treated ſecretly for., 
himſelf,. to the end he might make his Conditions with 
more advantage; this he declared was for fear thoſe 1ra- 
lian Foxes ſhould ſhew him the like. 

XXI. Leagues made for an Enterpriſe ſucceed ſeldom 
accordingto the hope of the Allies,sf theEnterpriſe be long; 
for beſides that the preparations be long, the opinions 
divers in the purſuit, the reſolutions inconſtant, the in- 
tereſts of Princes or States in a League may change with 
time, or with the practice of him againſt whom they are 
in League, in withdrawing ſome one of them, or makin 
him to ſuffer more loſs than the reſt ; for ſeeing himſel 
ill defended or ſuccoured by his Confederate, and that he 
was in a greater danger to loſe than his Companions, he 

*if on? part then ſtudics to retire * and to make his accord «part,as did 


hath violaced the penetians with the Turks, after the loſs of Cyprus. 
the League,rhe 


other may depart from ir; for the ſeveral Heads of the League have every one the 
fozcc of a Condition: fo Gritizs CONCELVES |, 2, C13. Ge 15s KXIl 


Lond 


| 


F 
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in point of State on ſuch accaſions they uſually balance 
their Eſtate, and looking more to ſafety than Fuſtice, they 
ſuccaur bim who being enforc*t, may weaken the power- 
ful, who is more to be feared ; yet to unjuit Wars there 
is no obligation; then certainly he ought to be preferred, 
who hath a juſt cauſe of War. 

KXIV. By the Laws of Alliances Princes may aid parti- 

cular and common Allies, if they be wronged by one of the 
Albes. 

Equals cannot - Bur he which is not comprehended in the Treaty of 


—_ _ Alliance, cannot be defended againſt him that is aled 


mand Peace. 
| ſuch caſes is the only hopes of the oppreſſed, which not ha- 
:  vingitseffeR, if the oppreſſed put themſelves into the pro- 
0% ch ro tection of the Mediator, they then become 1n the nature 
gatiauin 35, Of his Subjects, and then that Prixce is obliged to their 
- ſuccour and defence, even againlt bis Ales, and this is by 
natural Right. 

| When Edward KKV. By the Laws of Leagues, though the Oath binds 
the Fourth was only the Perſor, yet the Promiſe binds the Succeſſor ;, for 
_ our of though ſome do hold, that Leagues do depend upon the 
ny _— Oath as their Firmament, though that is not ſo for the 
/ < moſt part , yet the efficacy of ſuch Leagues reſts in the 


Sixth was ſer 

np again ; yer promiſe it ſelf, to which for Kel;g;on ſake the Oath 1s ad- 
by reaſon ded. Hence it is, that Promiſes made to a Free- people are 
_ ne _ al in their nature zeal, becauſe the ſubject 15 a pergranent mat- 
Cer © ze; although the State or Republick be changed into a 
words, With A4onarchy, yet the League remains, for that the body, 
rhe King and 5.e, the power istill-the ſame, though theHead be changed. 
Realm, that And the perſon is inſerted into the agreement, not that 
Ont the agreement may be perſona!, but to,ſhew with who 
Mal pls to. it i made; for if it be inſerted into the League that ir 
mines lib, 3. ſhallbe perpet#al,or that it is made for the good of theKing- 
cap. 6. dom, or with the Perſon and his Succeſſors, or for a time 
Ulpian. Lez. limited, the ſame does molt apparently demonltrate the 


Xp 6-147 thing to be real. 


path, Adde que Helvetiis cauſantur poſt mortem Hen. 3. apud Timanum, 1b, 97. in' 
4n. 1589. Vide (5 inſignem locum apud Camden. in Anno 1572. ubi de Federe ant1q40 
Gall. & Seat, 


However in all Leagues which tend to Peace, though 


there may remain ſomewhat , whereby words of w__ 
Rag ul 


$8/s, npon ſeveral occaſions have done ; notwithſtanding. 


without breach of the Alliaxce ; therefore MMedjation in 
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ity may ariſe z yet the moſt pious way of interpreting, 
| out been to account the ſame rather real, than perſonal ; 
for all Leagues made for Peace or Commerce, admit of a 
favourable conſtruftion , Leagnes defenſive have more of 
favour, offenſive of burthen. 

XXVI. Leagues made with Princes , although they Quirtus aid ro 
happen afterwards to be driven out of their Kiogdoms Nabis, We 
by their Subjects, yet the League remains firm and good ; one made ng 
for the Right of the Kingdom remains with ſuch an unfor- ning 4-4 
tunate Prince, notwithſtanding he hath loſt his Kingdom : wich thee, 
The Preſident, Canon, and Plenipotentiary for the Duke wich Pelops the = 
of Lorraine at the Treaty of Nimmegen, renewed his in- Jult and lawil 
ſtances with the French Ambaſſadors, that he might ob- Fn of whe 
tain ſome moderation of the Conditions that had been Wave 
ſtipulated for his Maſter; the Emperour did the like, but | 
without ſucceſs ; however the Duke would not negle&t 
any thing that might give the French King freſh Eviden- | 
ces of his deſire toerit the Favour of his Majeſty, he got | 
Sir Leoline Fenkins, and the reſt of the Mediators, to de- 
clare to Monſieur Colbert, that the Emperour had taken ' 
into his Service all the Lorraine Forces; and in the pub- 
lick Declaration which the Duke made at Nimmegen, he 
ſaid, That he had delivered all his Forces to a Prince at 
Peace with France, that he might makg it appear tothe King, 
that though he was expelled his own Dominion, yet he would 
do nothing that might give his Majeſty ground to deprive 
him of the honour of his favour : And notwithſtanding 
all theſe moſt ſubmiſſive offers, this Unfortunate but Gal- 
lant Prince was ſhut out of that Famous Treaty, which 
put an end to a War wherein almoſt all the Princes of 
Europe were engaged. On the other hand, Leagues 
made with the Invader cannot be good; for his cauſe be- 
Ing «juſt, is odious : but if * the people will make him * 11,7. c. x, 
King de fafo, and inveſt him, the queſtion is then out 
of all controverſie; for then he is become a King reg- 
nant, and by the Laws of England, if Treaſon becom- 
mitted againſt his Perſon, and Þ after he is beaten out, #4 E. 4. r. 
and the King de Fure comes to his Crown, the King de 9 £- 4+ 12 
Fare may puniſh thoſe Traytors with death. 3+ Inft. Pl. 7+ 

The Earl of Warwick, having raiſed an Army in France 
and Flanders , invaded England, and within five or fix Fd. 4. in An, 
Gays after his landing, King Edward's Forces __— 1470s 

un, 


'  eun aliis reg; 10n that Leaguesremain, and are firm, notwithſtanding 
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him, the Earl became Maſter of the Realm; 'the King 
flying for protection to his Kinſman the Duke of Burguz«. 
dy, he kindly in his misfortunes entertained him; yet 
while he was in this baniſhed eſtate, the Duke of Bur« 
gundy renewed the League with the Exgliſb, it being as 
greed, that notwithſtanding King Edwara?s misfortune,” 

E the League remained firm and inviolable between the 

Phil. Comines Duke Charles of Burgundy , and the King and Realm of 
þ.3.c.6. England : So that forEdward they ſhould nameHenry(who 
was newly taken Out of the Tower by the Earl of Warwick, 


| _ ſur, at his chaſing out of King Edward.) Now the true rea- 


benis etiam by ſuch a change, is, becauſe there goes along. with them a 
, Gegandi perdt- tacit condition, viz. of holding their poſſeſſions; and 

in therefore the World wondred not, that His late Sacred. 
Majeſty having ſworn a League with the King of Spain, 

expreſly as he was King of Portugal, did notwithſtanding 

receive two Ambaſſadonrs from the then new King of Por-: 

rugal ; and that without being judged either in England or 

Spain to have broken his former Oath and League, _, 

| The Duke of G«iſe having formed the League againſt 

Henry the Third, which was, in regard the King was 

ſo cold in the Profeſſion of the Romiſh Faith, that it was 

in danger to be extinguiſht by the increaſe which he per 

mitted of the Reformed Religion, eſpecially ſeeing Henry 

the Fourth then King of Navarre, was of that Religion, 

. and was'to ſucceed to theCrown ; wherefore by the Me- 

 Giation of Philip the Second of Spain, the Pope qualified 

Peter Mathews the Duke of Guiſe, Head of that Catholick, League, and 

Hiſtory of ' (which in point of Government was to ſet him above the 

Life of _—_ King) avowed him Protefor of the Catholick Faith in the” 
the Third, © Kingdom of France. When Henry the Fourth ſucceeded 
to the Crown, then this League for ſecurity of Religion 
was moſt violent, and the Spaniard without, hoped, by. 
nouriſhing thus the diviſion within,to carry all for himſelf 
at laſt. To avoid which gin, and to anſwer all, the King 
changed his Religion, and negotiated by 4* Oſſat, to be 
received by the Pope as a dutiful Son of the Charch of Rome, 
demanding abſolution for what was paſt, and making, 
large promiſesof due obedience for the time to come. The 
King of Spains intereſt was, that he ſhould not be,received, 

aad thereupon he endeayourcd to perſwade the Peper 
in 
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* King Henry did but diſſemble with him , and that under 
this diſguiſe he would eafilieſt ruine the Romiſh Religion : 
notwithitanding this, the Cardinal! obtained his Recepti- 
on, Abſolution and BenediCtion through the many promi- 
ſes and preſents which he made to His Holineſs, whereup- 
on the,Sp#:#ard's deſigns were in a moment all blown over 
from France, but fell heavily upon the United Provinces 
which were ſorely oppreſt, for that they apprehended 
the loſs and ruine of their Country , and thereupon they 
implored aſliſtance irom King Herry, who received their 
Ambaſladours very graciouſly, and gave them aſſurance 
of relief. The King of Spai: , who wanted no good in- 
telligence in the Court of France, immediately remon- 
ſtrates to the Pope, that his former intimations concern- 
ing Henry's dillimulations did now appear in the face of 
all the World, and that ſeeing His Holineſs had been fo 
credulous, he knew not now whether they ſhould be able 
to ſave the Catholick, Faith from being ſubjected: to the 
Reformed Religion or no: for whereas the Hollanders had 
revolted from him, only becauſe he reſolyed to uſe the 
tithe 'meanis for the eſtabliſhment of the Romiſh Faith a- 
mong them, and that now he was in a fair way of redu- 
cing them (which conduced ſo much (by His Holineſs his 
Opinion) to the eſtabliſhment of the Romiſb Faith) Henry 
tad raken their party againſt him in that work : and that 
at Paris he had received their Ambaſſadours to that pur- 
poke, although be knew they were his lawful SubjeCts, 
C. , 


This ſtartled the Pope not alittle, who charged 4Ofſat 
for having betrayed him, and put the Church in danger. 
This argument was as ſubtil on the Spaniards ſide, as 
changing Religion was on King Henry's; and therefore 
the Cardinal was not a little perplext, how to anſwer it 
to the adyantage of his Maſter ; as alſo coherently to the 
conſiderations of his former reception into the Church : 
But at laſt he replied, That Hs Holineſs needed not won- 
der how in reaſon of State, thoſe different Religions might 
join together for political ends, without hazard of alter- 
Ing Religion. Thus David ſought protection of the Phr- 
liftins, and Abraham redeemed the ſinful Sodomites. That 
he took it to be upon the ſame ground, That His Holineſs 
unſelf not long before, A” a Perſian Ambaſſadour, 


who 
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who was ſo-far from being an Heretick, that he nevet 
pretended to the Name of Chriſtian : That it was a plau- 

Vide Peter Ma- ſible argument which the King of Spain uſed, in complain- 
thews Hiſtory ing of Henry's receiving and avowing their Ambaſſadour, 
of Freace!s eſpecially knowing at the ſame time that. they were Re- 
424% 4+ bels, and could pretend no Right or Title ſeparate from 
in Regnd diviſo his Crown : © For Princes (quoth he.) when Ambaſſadours 
gens una, pro * are addreſt to them, never inform themfelyes of the 
" rempore quaſ/ © Rights and Title of thoſe Princes from whom they are 
——_— < ſent; but whether they have poſſeſſion of the Force and 
T.-ncesarero © Power of thoſe Places from whence the Ambaſſadors are 
have ancye to © employed; for it would be an endleſs task, and require 
the power *©an infallible true Hiſtory of the World (which is notto 
which wap ©be made by Man) if all the Ambaſſadours before their 
King cnc» REcEPtion ſhould be obliged, firſt to prove clearly to 
_— the © the World the juſt Right by which their Maſters derive 
other, and not © thoſe Titles and Juriſdictions, which they aſſume to. 
ro examin® *©themſelves. 
their TitiCs, XXVII. And as Leagnes are Covenants or Agreements 
made by Command of the higheſt Powers, wherein the 
Parties are bound over to the Divine Wrath, in caſe they 
break their Faith; it hath been a famous queſtion, Whe- 
Cole 2. 7 ſlit. ther they may 'be entred into with thoſe that are Aliens 
fol. 155; from the true Religion , whereof by the Law of Nature 
thereis nodoubt nor difficulty ; for that Law is ſocommon 
_ toall men, that it admits not any difference of Religion; 
but the queſtion is about the Law Divine, ont of which 
| it hath ben diſcuſſed, not only by Divines, but famous 
. ""Y *#). 15 Lawyers, as Oldradus, Decianws, Grotius ; upon the whal 
" they have agreed, that they may be entred into as wel 
with Princes Infidels as Chriſtians: and that is evident! 
proved; for that before the Law of Moſes it was lawfi 
to contraCt Leagues with Aliens from Religion for an in- 
offenſive and harmleſs behaviour, as that of Faceb with 
Laban: nor did the Law of Moſes make any change,the ex- 
ample of the Ezyprians being expreſs in the point. Tis 
true thoſe ſeven Nations and other Kingdoms, as the 
Amaltkites, that were deſtinated by Divine Sentence to be 
extirpated, were-excepted ; but Leagues of Commercez 
and fuch as pertain to the utility of both Nations, or ol 
either party, are by the Law permitted with the profane: 
So David and Solomon made League with Hiram King jo 
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the Tyrians ; and that which is very obſervable in the $a- 
tred Hiſtory, of that aCtion it is ſaid, That the Alliance 
was made by Solomon according tothe Wiſdom which God 
had given him. ?*Tis very true, the Fews were generally . 


' very cautious of contraCting with Idolatrous Princes, and 


| ſhall be my people, and the Nations that bad not obtained mercy mn Chriſt ;anis 


the reaſon was, for that they had expreſs promiſes of 

Vitory, but that was conditionally, z. e. if they kept the 

Law, which if performed, they had the leſs need of hu- 

mane aid, But now under the Goſpel ſuch ContraQts have 

a more fayourable admittance, according to that of Ter- £9. 7. ca}. 3. 
tullian : So long as Irael only waz his people, God did juſtly 

command mercy towards their brethren alone :;| but after that Hum exem- 
he gave unto Chriſt the Nations for his inheritance , and the Plum ſecuti Ine. 
tnds of the Earth for his poſſeſſion; and that began to be paid P1707 Re 


which was promiſed in Holea, They that were not my people _ _ _ 


obtain mercy ;, from that time Chriſt hath extended unto aut cum non ſane 
all the Law of Fraternal Benignity, excluding none from our Chriſt ;anis feces 
re, Conſtantius 
tompaſſion no more than from his Vacation; and therefore ,,> - & 
a5 it 1s no evil todo good to the prophane, ſo neither is it /,n44/s, 747; 
unlawful to implore their help, as Paul invoked the aid nia cam tor» 
of Ceſar and the Chief Captain; ſo that at this Cay there gwen » Cum {| 
is nointrinſecal or univerſal pravity ; nevertheleſs thoſe 795% 75 
. Tp of11us, Honorinus, 
Alliances have their Circumltances or Rules of Govern- g,...,,, Maui; 
ment, as not to join with them bur in extreme neceſlity, Reges Hiſpariz, 
according to that of * Thucydides : They that are treache- cum Tartaris 
youſly aſſaulted, as we are by the Athenians , are not to be Far x _ 
blamed, if they ſeek, for ſafety, and ſecare themſelves by the ; Tv = _ 
aid not of Greeks only, but Barbarians. Carthagendl. 3, 
d& Jure Belli Romani Pontificis c. 1, Julius ſecundus Pontifex Turcis uſus, vide Bulſtrod. 
par « 3+ fol. 28. cited in Marſbe's Caſe , the Caſe of Samuel Pellagy that had been Am- 
tothe States of Holland to treat with them from the Emperour of Ahrocco, 
* Famous was the piety of Emanuel Duke of Savoy, who when he was able to rake 
£914 by the aid of the Great Turk, refuſed it, 
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CH A P. VI. 
Of Alliances unequal, and of Pzotection, 


1. of Alliances unequal, in reference 
tothe acknowledging a Superiority 
or Protein in another, 

I. Of Protections by a Prince or 
State voluntary or mercenary. 

IT. Of the Conveniences of ſuch 
Alltances, how conſidered, 

IV. Of the Duty incumbent on the pro- 
tefied, and the obligation in ho- 
nowr and juſtice on the Proteor. 

V. Of Alliances unequall, and of the 
ordinary cauſes that may tend to a 
rupture of the ſame. 

VI. Of the cauſes extraordinary that 
may occaſion the breach of ſuch 
Alliances. . 

VII. Of Faith and-Aſfurance impli- 
citly diſcharged by the delivering 

of Hoſt ages. 

VILL. Of the differences of Leagues 
contrafted by -Princes , through 
force or fear, differing ſrom Con- 
trats private, 


IX, C ambiguity in words , how it 
hath given occaſion to Princes to 
depart from the League, and of the 
Reputation of Princes on ſuch oc- 
caſion preſerving the Alltance, 

X, Of the firmneſi and aſſurance of 

- Alliances, - whether to be found 
more in Princes , or in Repub- 
licks. 

XI. If one party hath viola ted the 
League , whether it be lawful for 
the other to depart from the 


ſame. 

| XII. Inthe conſtrution of Leagues, 
the thoughts not the words of Prin- 
ces to be conſidered, 

XIII. Of things tacitly excepted in 
all Leagues and Treaties, i refe« 
rence to their mullity. | 

XIV. Of things favourable, things 
odious , and others of a mixt na- 
ture to be uſed in the interpreting 


of Leagues. 


1. 'T Nequal Alliance is thatwhichis contraCted betwixt 


Andronic 5 Rhv- : , 
di poſt = Princes or States unequal in Honour, Or 1n Power, 


Seclew, anici- with unequal conditions, the acknowledging the other 
tie inter partes, n0t for Maſter or Lord, but by Honour as the more power- 
hoc ait p zri- ful, and the better qualified, and ſome for Protefor ; and 


_ umgut p1\.rtiori theſe Treaties are made with thoſe States, which take 


ny rk, - or give Penſion, or which, put themſelyes into ProreZtion. 
*if:i ce/erarur, And ſuch was the League of * ProteCtion propounded to 
inGr:t. ::4, 1, Qucen Elizabeth by the States General of the United Pro- 
C. 3-$. 21. 7.2. Vinces, Who by Foos Van Menin moſt hombly beſought 
at 8 my 0- Her to accept of the Soveraignty and Supream Dominion 
| 06a over the ſaid United Provinces upon certain and reaſons 
equals, thatche 2Þle Conditions and Articles, &c. 
ſtronger have more honour, and the weaker hive more help: Proculu adds, thatſuchd 
Clauſc is i:i{erted in the League; to ſignifie the one is ſuperior jn authority and dignity 5 
for borh are free, but are ſub patrocinio, non ſub ditione, Liv. lib, 37. Cicero Offic. 2+ 
* Non ſire metu in pyſterum, quem tunc preſens neceſſitas averterat, Grotius Annal. lib. 5+ 


Tribute 


F 
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Tribute is paid by the Sabje&, or by him, who, to enjoy 
his liberty, pays.that which is agreed upon to him that 
hath forced him todo it. But a Penſion is held yoluntary 
from him that is in Prote&on, or from him that is in all 
other things equal to the Treaty of Alliance to hinder the 
Penſoner, that he join not with the Enemy, as the Swiſs 
to the French, or to have aid and ſuccoursfrom him. 

IT. But that Proref40n is moſt true and Honourable, oy % "4 
when a Prince or Repwblick, takes upon him the defence of ws 
another, freely without reward; though ſome , it not all, 
find it moſt neceſſary to balance Honour with profit, from 
this Maxim, that A pecuniary intereſt obliges more to ſuccour, 
than when barely obliged by Oath, 

HI. Again, there ſeems to be a kind of Prote&:on or 
an Alliance , which indeed is no more than a bare pe- 
cuniary retaining, Politicians have conſidered the ſub- 
jetdiverſly, either Abſolute or Conditional; Abſolute 
1s that which is meaſured by the concurrence of the great» 
neſs of Forces, Treaſure, Munitions, and other Military 

reparations : Conditional is that, the which although 
it be leſs than an abſolute, yet is more fit to ſuccour 
us or do us harm : in this the Neighbourhood is of very 
great conſideration ; for that a Neighbour Prince of mean 
Forces may more eaſily hurt or ſuccour us, than a great 
Prince that'lies far off; near ſuccours are always ſooner 
ready and with leſs charge. And this makes the Biſhop 
of Munſter to be in that eſteem with the States of Holland 
and the other Soveraign Princes bordering on his Terri- 


tory; and the reaſon why he is ſo much the more court- 


ed into afliſtance and friendſhip is, for that his Forces 
being at hand, if Peace be concluded , he is the more 
ealily diſpatched, whereas remote and abſolute Princes 
their ſuccours come often too late after the occaſions to 
defend us," and too ſoon to oppreſs us. | 

IV. By the Law of Prore#:0n, he that is proteCted owes a irs : 
all Refpe& and Honour to his Protettor, againſt whom if he — po in 
conſpire or attempt, or ſtrays from his duty, it is lawful che provetion 
for the Prote(tor to make better aſſurance ; nay, if he plea- of the French 
ſes, to make himlielf 2/after : But then on the other ſige, ys < t ovolredy 
theProtectour ought todefend and ſuccour the protected, 4\,1,u.q Evie 
Condirions into Priviledges, to the end ic might be his will co deprive them when ke 


Theuld think fir. Vide Cardinal, Touſe. P. P, Concl, 935, 
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and uſe him well; for otherwiſe he may withdraw him2 


ſelf from the protection, and ſeek another. 
V. In Alliances that are unequal, there are four kinds 


of Controverſies may happen. 

This holds as Firſt, If the Subjedts of a Prince or Republick, that is 
well berween gnder the. protection of another, have committed any 
ot _ thing againſt the League. : 
Giitins te Jure Secondly, If the Prince or Republick be accuſed. 
Belli ac Pacs Thirdly, If the Fellows, which are under the prote- 
L.1.c.3. $. 21. (tion of the ſame Prince or Repwblick, contend with one 
This hath the another, 


cg fe Fourthly, 1f the Subjects complain of their ownRuler. 
are<qual.Nam To the firſt, if a fault appears, the Prince or Republick 


at quis ultionem is bound either to puniſh the.offender, or render him up 
ſumat abe) qui to the patty injured, and ſee or endeayour that damagey 
m—_—_ j415 may be recovered. | x 
—_ P Bur'one of the Afociates in the League hath noright ta | 
is o- ſit.Grot. pn ap" = S_— - "= yrs pong z 
ure Belli, To the ſecond, the Confederate hatn a rignt tO comp 
L. 1.c.3.$-21- his Confederate to ſtand to the League, and if he will not 
LM puniſh him, for that one may take ſatisfac1 ion or re. 
not any c—_— yenge of him that hath offended ; and this happens as 
of command- well amongſt thoſe that have no Confederation at all. 
ing,for Princes To the third, as in Confederacies equal, the contro. 
do uſually try yerſjes are wont generally to be brought before an Aſem- 
_ np bly of the Confederates, that is to lay, ſuch as are not con- 
their own chu- _ oy . ang jp gh —_ E—_— be 4 = 
ſing. E:d.1. 1, before the Prince of the Ajſforration, as a om rbt- 
C:3. $:21+7.6. trator. ' 
Dece es 44 © Soon the other hand in a League unequal, it is agreed 
— 7: for the molt part, that the Controverſies be debated be- 
ſas quidem uti- fore him who 1s Superiour in the League. 4: $f 
Tirates nibil © To the laſt, the Confederates have no Cognizance. In 
precipuum ſ- common Affairs out of time of Aſſembly, even where the 
mere; a Leagues equal, the Cuſtom is for him who is choſe Chief 
ro of the League, to have command over the Confederates, 
according to theSpeech ofthe Corinthians in Thucydides,lt 


mihere ſupra C&* | ! 
reros. In Orate' becomes them that are Princes of the League, not to ſeek their 


Corinthiorum. ou'n particular advantage, but to centent themſelves with an 
'  eminency above the reſt, in taking care of the common Intereſt. 

VI. Thongh that the breach of Faith be much pradti- 
&*d in ſuch affairs, . yet there are few Princes found, _ 
| | aye 


Df Leaques by Allfance unequal. 


kaye not found a pretexe : ſome have pretended to becir- 
cumyented by errour ; others by change of Afﬀairs have 
pleaded an excuſe, as great wrongs or inevitable loſs, 
and apparent danger of the ruine of their Srates, which 
are the cauſes, wherein ſome ſay, that an Oath is not obli- 
gary; the condition, by reaſon of the Oath, being im- 
poſſible or unjaſt; to theſe limitations, ſome hold they 
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mult not wn faith with an Enemy of the Faith, nor with 014ra2, Conf. r, 


him that hath broken his, nor with a Subject, nor with a 
Thief or Pirate ;, certainly if it be not lawful for a man in 
theſe caſes to keep Faith, it is not lawful to give it : If it 


be lawful to capitulate with ſuch men, it is neceſſary to Gregorius,Pey- 


hold what we promiſe, that is, (we preſume) when the 17" _ 
word is given by him that may give it, and that they ** 


rely apon it. 

VIL. If Hoftapes are taken, he that gives them is freed 
from bis Faith ;, for that in receiving Hoſtages, he that re- 
ceives them hath relinquiſhed from the aſſurance which 
he hath in the faith of him that gave them ; ſo where a 
Captain for his Prince gives his word without Commiſſion, 
it binds not the Prince, 

VII. Some Lawyers would judge of Treaties as parti- 
cular Contratts, by which means they would ſtretch the 
Conſciences of Princes ; for, ſay they, that as a private 
man is not bound by that which he hath promiſed by force 
or fear, ſo it ought-to take place amongſt Princes 2nd in 
Treaties which are made betwixt Soveraigns ; but that is 
ridiculous, for that were in effect to baniſh Faith from all 
Publick Negotiations; for there is no Treaty but what is 
uſually made in Arms by force, or through fear to loſe ei- 
ther Life, or Goods,or Liberty, or the Stare ; which are 
cauſes of juſt fear, and may ſhake the moſt conſtant. 

IX. Some Princes defirous to ſhew themſelves more #r- 
religions in theſe ruptures, have taken ſubject and occaſion 


neglig is, 


upon the ambigaity of ſome Clauſes in the Treaty, or upon Upon the 


Equivecation, as Charles the Fifth did; or elſe they teck 
Other occaſions, as attempting againſt thoſe whom their 
Allie is bound to defend, to the end. that drawing him 

into the field,he may lay the cauſe of the Rupture on him. 
But Princes, who reſpect ſuch Treaties with a pious in- 
tention of preſerving them, always remain conſtant and 
ira, and thovgh occaſion may offer it ſelf, by which they 
H +4 might 


words Ewing 
and Burg, £6 

retait «© 
Landgeane of 
Heſſe. 
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might get advandage by the breach; yet when they remain 
durable, ſuch reſpect is afterwards had to their Word and 
yn gre fewer and leſſer —_— will be demanded 
of them, than one whoſe Faith is doubted, 

X. But aſſurances in a of this nature hayebeen found 
morein Republicks than in Princes; for though Republicks 
have the ſame mind, and the ſame sntentions as Princes, 

Eamops was yet for that they move but ſlowly, it will cauſe them to 
the anſwer of ſtay longer in reſolying. Famous is that of the Athenians, 
_ co when Themiſtocles in his Oration told them, That he could 
theRomans up- diſcover a matter in which the Athenians would reap 
on the aſſiule- £reat advantages, but he could not tell it, for fear the 
ing of Sagun- diſcovery would take away the opportunity of atchieving 
are =—_— it : whereupon the Athenians deputed Ariſtides, ro whom 
_ qyany/ x _ he ſhould communicate the ſecret, and with him ſhould 
guntum oppuz. Conſult about theobtaining it : They meeting, Themſtocles 
natum, 'q«e- dEmonſtrated that it was in the power of the Athenians - 
rendum cenſeo; to make themſetyes Maſters of all Greece , for the Gre- 
{nyecy 7. £ianNaval Army was then in their Ports and Protection ; 
frraenim hee Whereupon Ariſtides replied, The ſame was a breach of 
-queſito atq; a- Faith: But it was anſwered, It being for the publick, all 
nimadverſi in conſiderations of that kind ought to be lard aſide , whereupon 
- yea gag Ariſtides being called by the'People to give _—_— = 
hs ſeceritirhs- them , Themiſtocles's advice was exceeding profitable , but 


trio, wobiſcum 4#ſhoneſt, for which cauſe the people wholly refuſed it. 


una diſputatio eſt licueritne per fwdus fieri : Whether Saguntum was aſſaulced by privare or 
publick Counſel, we conceive it not to be made the queition 3 bur this, Wherher it was 
aflaulred juſtly or unjuſtly ; for to our ſelyes an account is to be given by our Citizens, 
whetkerir did ir of it ſelf, or by Commiſſion; wich you alone this is diſpurable, whe- 
ther 1t were a yiolation of the League, or no. Livins lib. 31. 


XL. If one party has violated the League, the other 

may moſt certainly depart from .it, for the tranſgreſs 

ſion of the Articles , be it it. never ſo little, makes a 

breach of the agreement, unleſs it be otherwiſe prevented 

# Grot. de Jure By Condition, which may be, by inſerting into the ſame, 
Belli' ac Pacis, * that for every offence it may not be lawful to depart from 
6.2.c.15.S-I5. the League. © k ; 
In fide quid ſer- © XII, In all Leagues, the thoughts of Princes and States 
ferts, ron quid areto be conſidered, not what they ſaid ; yet becauſe in 


= ternal-ats are not -viſible by' themſelves, it is neceſlary 


a” 
a _—_ LL. 


F Ofc. 1, . that ſomewhat certain ſhould be determined, s. e. reduced 


; toHeads or Writings,otherwiſe there woyld be no obliga- 
| wy tion 


LMI 


' man recedes upon a juſt reaſon and motive ; is by Interpre- 
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tion at at,for then every one might free himſelf by affix- 
ing on his'own words what ſenſe he pleaſes. Hence it is, 
that by the dictates of Natural reaſon, he, to whom any 
thing is promiſed, hath a right ro compel the promiſer to 
that which right Interpretation ſuggeſteth, for otherwiſe 
the matter would have no end. And as the reducing of 
the Treaties into Writing makes the Agreements plain 


- and obvious, fo the mutual advance of the Miniſters pro- 


portionably haſtens the accompliſhment. The Counts 

Avanx and Servient, being appointed for the Treaty at 

Munſter, as they paſſed through Holland, they entred in- 

to a Confederacy with thoſe States, wherein each party 
reciprocally did bind themſelves by Articles,not only not 

totreat of anything without the aſſent and participation Monmmub'sHi- 
of the other Collegue, but that the Treaty ſhould be car- 3 oa _ 
ried on ſo equally, as if one of the parties ſhould ſee the * * aaa: 
others buſineſs adyance further than his, it ſhould be law- 

ful for. the one to deſire the other to proceed no further, 

till his affairs were equally advanced: which Articles 

bounding the approaches of each other, ſoon haſtened the 

end of that tedious Treaty. 

XIII. Again, in all Leagues and Treaties for Peace, gy; promiric 
there is this Exception to be ſuppoſed in the Contrattors, mn ofſendere, is 
Unleſs ſome new cauſe intervene, or unleſs it be by the ſintelligit ex- 
default of him with whom the League and Compact is (Þmm 
made, or Affairs continuing in the ſame poſture and ſtate "WP ay 
in which they were at the time of theContract : and that culpa acceſſerit 
Saying of Ulpianu and Pomponixs concerning privateCome- £jus cui promiſ+ 


padts, viz. That an agreement is not violated from which a / iſta fit, & 

patio federis, 
F - . rebis fic ftanti= 
ters extended to National Leagues betwixt Princes and _—_— Gen+ 


Appey. til. de Jure 


LV. In the Interpretation of Leagues andTruces, there Bell, 1.3, c.244 
ought to be a very great care had, in regard of the $4- | 
credneſs of them ; therefore inthings promiſed or ſecured 
by ſuch Leagues, ſome are favourable, ſome odious, ſore 
mixt, or of a middle nature. Thoſe that are moſt favour. 
able, are thoſe whoſe words tend to Peace, not to War, 
whoſe footſteps leave ever behind the deep impreſlions 
of miſery, devaſtation, and poverty, but more eſpecially - 
when ſuch Leagues are made for War Defenſive than 
thcrvyiſe; but thoſe are called odiors, which burden or 

cs oppreſ; 
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oppreſs one part only, or one more than the other, and 
likewiſe ſuch as tend to matter of Revenge or Puniſhment, 
or to violate fome former aCts,or obligations, or the bring- 

| ing in a change or innovation of what hath been conſtantly 

N ſetled, and fed before. Mixt, as where a change is pro- 

In L.nonpoſſunt, pounded ; but that is with the Siſters of Moderation and 
D. de Leghis, Peace, which are proportionably good, according as the 
change may be eſteemed. —— Therefore the Standard 

Rule is, That in Leagnes and Treaties not odious, the words 

are to be taken according to the full extent and propriety of po- 

pular uſe;, and if there be more ſignifications, the largeſt is 

. beſt : on the other hand we are not to recur to ſighifica- 
tions plainly improper, unleſs otherwiſe ſome abſurdity 

or inutility of the agreement would follow. Again,words 

Vide exemplum are to be taken ever more ſtriftly than propriety ſuffers, 

- #n L, cimvi- if it be neceſlary for the avoiding of inequity or abſurdiry. 
rum. C. de fidei But if there be not ſuch neceſſity, manifeſt equity or atility 
commiſſis, in the reſtriction, we are to ſtay them within the nar- 
roweft bounds of propriety , unleſs the circumſtances 

diſſwade, On the other hand in Leagues or Promiſes odiow, 

evena figurative ſpeectris admitted to avoid the Odium, 

or burden; therefore in Donation, Remiſſian of ones Right, 

/ Deminion, or Property, they are always to be conſtrued ta 
thoſe things which were probably thought on, and really 

Grotixs lib. 1. intended. So aids and ſuccours promiſed from one part . 
Eap. 16. $.12. only, is to be underſtood to be due at the charges of him 
who ſhall acquire them. 


-—_ Py _ 


CHAP. IX. 
Of Treaties of Truce, Neutrality, and Peace; 


I. Of Treaties, the various forts, VII. How preſerved and puniſhed by 
JW. Of Rades in caſes donbtful. the Laws of England. 

III, Of Truces amounting t0 Peace, | VIII. Of Treaties of Neutrality, the - 
IV. the . advantages between | } various farts, 


Treaties of Truce and Peace, IX. Of the Advantages of the 
Y. When | —_ ame. 
VI. Whether it can prejudice the pre- | X. Incaſes of neceſſity where he ought 
tenſrons of the Ptincipal, to declare, and for whom. 


th Reaties are either with Enemies or Friends, or 
| with perſons which deſire to continue Newters 
with us, or we with them. 

The Treaties which are made with our Enemies are Ci- 
ther for « time, or perpetual. 

Perpetual, as the Peace that is made to compoſe all 
differences, and the War that is undertaken for Conqueſt, 
or for Reparation of injuries, or to reſtore the Commerce. 

Treaties, which are made for a time with our Enemies, 
are called T7xces; the which are either general, for all the 
States of the one or the other Prince, for all Perſons, and 
for all ſorts of Commerce ; Or elſe they are particular, for 
certain Places, for certain Perſons, and for the Commerce, 
and ſometimes no further than a bare ſuſpenſion of Arms. 

II. When any one is bound by Alliance not to make 
Peace or Truce,without the conſent of his Ale, and whoſe 
.agreement ſeems doubtful, they add in the Treaty, that riding. 
it ſhall take place for all thoſe theContraCtors ſhall name, ye,ween pw 
and they ſet down no prefixed time, but that m_ con- the fourh and- 
tinue till be refuſe , and ſome reaſonable 11me aſcertained Lewis the Ele- 


after ;, as that which was made betwixt Charles the Eighth —_— 
and the King of Spair. - tans” © 
Charles Duke of Burzund), but he refuſed, and concluded a Peace for himſelf apart, being 
angry with Edward the fourth for making the ſame. Phil. Comrn. [tb 4, cap. 40. Sa 
Lewis the Eleventh concluded a Truce for nine years with Edward the funk when 
he had invaded France, Phil, Comin, lib. 4, cap. 8. , 


Ill. Some- 


- 
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III. Sometimes a general Truce holds the place of Peace, 
as that of a hundred years. Such Truces are commonly 
made betwixt Princes that are equal in Power, as that be- 
twixt Spain and Portugal, and will not quit any thing of 
their Rights by Peace; and yet deſire to live quietly in 
the State wherein they are, ſatifying by this Medinm thi 
Point of Honour. 
IV. Treaties of Truce are many times leſs ſubjeCt to 
Rupture than a Peace, which is made perperual; for Princes 
or Stares that find themſelves aggrieved with a Treaty 
that is perpetual, ſeek out plauſible reaſons to forſake it, 
ſeeing the grievances cannot be otherwiſe repaired ; bur 
if the time be limited and expired, they may purſue that 
which they think o#ght to be granted, and the other may 
oppoſe; and if they have a deſire to continue the Trace, 
there is nothing ſo eaſie as torenew it. Hence it is become 
a Maxime in State , That ſeeing Treaties are grounded 
on the Intereſts of Princes which change with the time, it i 
- neceſſary to change and ſettle them at the end of the time, or 
to Gl them off : for it is in vain to truſt to a bare 
Friendſhip. | | 
"Tis true, the V. A Trace is likewiſe made to adyance a Peace, and 
_ Swedeandthe to treat it ; and ſuch was the T'ruce of the Hollanders pro- 
= —_— pounded at the Treaty of Murnſfter,who refuſed abſolutely 
France were £0 liſten to any more than a Truce ; and the reaſon that 
for a Peace, they then gave was, that their Commonwealth was to be 
and the Mar- maintained by Arms, and that by admitting a Peace, the 
ueſs _ ſame might be a means to reduce it to weakneſs, which 
fore 2 Blank WOuld in the end tend to the deſtrultion of that State z | 
unto the Hol. Nay, they offered the Truce on Terms, that if # France 
+ landers which ſhould enter thereinto,ſhe ſhould oblige her ſelf upon any 
they might breach to reaſſunie War, and that Treaty of Truce was 
ima of a continued, which not long after was converted into a 
* Monmouth's Perpetual Peace. 
+ Hiſtory of Again, Traces are ſometimes promoted for the more 
France, fil. 28. honeſt diſcharge of a League, which is made with ſome 
other Prince, whom they have accuſtomed to compre- 
hend therein; ſo as aPeace following it, ora I ruce not 
being accepted by him, they take occaſion to leave the 
League, #t being not his fault that leaves it, that the War 
ras not ended.” | | 
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. VI. And although it ſeerns that a Trace cannot by its 
condition prejudice the prerenſion in the Principal ;, yet ig * For theRighe 
is moſt certain, that if he which is chaſed out of a conten- mains wich 
tions State, conſents that during the Truce the Commerce _ So—_ 
ſhall be forbidden to his Subjefts, be doth wholly ſtop the gate, poſſeſſion. Gre- 
2s * Lews the Twelfth did in the Trace which he made tius de Jur.Bel. 


with Gonſalve after the Conqueſt of the Realm of «c Pacs,lib, 2. - 


Naples. cap. 16.5. 18, 
\ VII. In England by the Statute of 2 H. 5. cap. 6. Rob- 2. 5. cap.6. 
bery, Spoiling, breaking of Truces and Safe-Condutts by 
any of the Kings Liege People and Subjects within Exg- 
land, Ireland, and Wales, or upon the main Sea, was ad- 
judged and determined to be High Treaſon; but this 
branch concerning HighTreaion is repealed by theSrarute 
of 20 H.6. cap. 11. But by the ſaid Af of 2 H. x. for 20 H6.cop.11, 
the better obſervation of Truces and Safe-Condutts, Cons 
ſervator Induciarum & ſalvorum Regis conduttuum, was rai- 
ſed and appointed in every Port of the Sea by Letters Pa- 
tents, his Office was to inquire of all offences done againſt + And ar the 
the Kings Trueces and Safe-Condutts upon the main Sea requeſt of che 
(out of the Counties and out of the Liberties of Cinque —_ 
Ports) as Admirals of cuſtom were uſed to do. Sir John ,,cqoneq = 
Trebiel was committed to the Tower for taking a French making ſatisfa- 
Ship,and being brought into Parliament, did there juſtifie &ion tor the 
the ſame ; but at laſt confeſſed his fault, and begged the 19%. 1144.44 
Kings Pardon -, Generally all Leagues and Safe-Conducts 7719 12s 
are, or ought to be of Record, that is,, they ought to be Tk Catcen & 
Inrolled in the Chancery, to the end the Subject may know bridgmene. 
who are in Amity with the King, and who not ; who be 15 £. 4- 6B. 
Enemies,and can have no Attion here, and who inLeague, 15 75: ©: ©9-4- 
and may have Actions perſonal here. PL 

Sometimes they have been inrolled in the Hardrobe, as 15£. 4.65.8. 
being matters of State. 

Note, InallTreaties, the power of the one party, and the Maxime, 
other, ought to be equal ;, nor are they to be held firm till 
ratified, 

Before the Statute, when any breach of Truces or Lea- Aott. Scaie de 
gues happened, or was occaſioned by the miſdemeanours 4": 19 £3. m, 
of any of the King of Exglands Subjects, there did uſually 35%," , «* 


pantenao os 


Mlue forth Commillions under the Great Seal of England, ouj contre fps 
mam Treugs hominibus de Scatia conceſſe d2l1querint, 


£0 


Nuch praQti- 
ſed by the 
Princes of t 
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to inquire of the Infringers of the ſame,and to puniſh and 
award ſatisfaction to the injured. e 

VIII. Prixces who neither love nor hate any thing abſo- 
lately, ſeem generally inclined to Newrr ality, and in that 
govern themſelves in their Friendſhips according to their 
Intereſts; and Reaſon of State, in elfeCt is no other but 
Reaſon of Intereſt. 

Neutrality may be of two ſorts; the one with Alliance 
with either part, the other without Alliance, or ſo much as 
the leaſt tye to the one or other, which is that which 
properly may be called Newtrabty. | 

The firſt is governed by the Treaty of Newtrality, the 
latter by the Dſcretion of the Nemter Prince, whoſe car- 
riage ought always to be fuch, as that he may not give 
os leaſt glimpſe of inclining more to one than to ano- 


r. | 
IX. The advantages of Neutrality ate, that the Neu-. 
ter Prince or Republick is honoured and reſpected of 
both Parties, and by the fear of his declaring againſt one 
of them, he remains Arbitrator of others, and Maſter of 
himſelf. | 
| Andas a Neuter neither purchaſes Friends, nor frees 
himſelf from Enemies ;, ſo commonly he proves a prey to 
the Victor : hence it is held more adyantage to hazard in 
a Conqueſt with a — than to remain in 4 ſtate 
wherein he © in all probability of being ruined by the one or 
the other. | ; 
But Princes that are | have uſed generally to 
preſerve a Neutrality; for whilſt petty Princes and States 
ruine themſelves by War, he fortifies himſelf with means, 
and in the end, may make himſelf Judge of their Diffe- 
rences. 

On theother hand it hath been conceived, that Repub- 
licks that are weak, what part ſaever they take, it will 
be dangerous to them, eſpecially if they are in the midlt 
of two more powerful States than themſelves ; but expe- 
rience hath made ir appear to the contrary, that Nearra- 
lity is more beneficial to a weak, Prince or Republick,, (0 
that they that are at War be not barbarous or inhumane. 
For although a Neutrality does not pleaſe either party,' 
yet in effect it wrongs no man ;; and as he doth not ſerve, 


{v he docs not hurt: beſides, his declaration is reſeryed - 
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the iſſne of the War, by which means he is not obliged, 
by ſiding with either party, to gain or loſe by the War. 
X. But if the Neuter be preſt by neceſlity to dedare 
himſelf, he muſt do it for the moſt powerful of the two par- 
ties, following that Romar Maxim, That either they wwſt 
make themſelves the ſtrongeſt, or be a friend to the ſtrongeſt : 
So they of Straburg * declared for the Empire gail the + 4, 16-4: 
French, On the other hand, if the Neuter ſees, that joyn- conſul fad 
ing to the weaker, will balance the power of the ſtronger, ad Acheos, quad 
and by this counterpoiſe reduce them toreaſon ; the ſame trim efſe 
hath been generally followed upon the Maxim, That the _ —_ 
ſafety of States confiſs chiefly in an equal counterpoiſe of the |, oy ruby 
ont, and the other ;, for as the greatneſs and opulency of 4 tam alienum re- 
Prince draws after it the ruine of their Neighbours, it is bus veſtris eft : 


| t, Nuippe ſine gr a- 
wiſdom to prevent it . © bd 
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CHAP. 


XA. 


Of the Jmmunities and Pzibiledges of Ambaſ- 
ſadozs and other publick Biniſters of State. 


I. Of the Funion of Amb s 
and Agents generally conſidered. 
II. Of the difference between Ordi- 
Extraordinary. 


ny | 
HI. Of the ualifications and mat- 


ters requiſite to be in ſuch. 

IV. Whether any but Soveraign Prin- 
ces and States may qualifie ſuch, 
and who may nat, 

V. Of the Right of Ambaſſadors , 
how ſecured by the Laws Divine 
and of Nations. 

VI. Of precaution, whether the ſame 
may be given to ſuch not to come, 
and attempting againſt ſuch: how 
to be dealt with, and of the pu- 
niſhment of thoſe that ſhall violate 

_ them bythe Laws of England. - 

VIL. How Prifices and States may 

govern themſelves in reference to 


. their receptian or refuſal, 


VIIE. Whether Ambaſſadors may be 

ſubjefted to puniſhment when they 

fend againſt the Laws of Na- 
tons, 

IX. Of proceeding againſt them by 
Princes and Republichs at this day 
according to the Laws of Nations. 

X. Whether priviledged in that State 
or Country through which they paſs 
without leave, and of the various 
proceedings againſt rhem by ſeve- 
ral Princes and States, illuſtrated 
in precedents and examples. 

XL, Of proceeding againſt them ac- 
cording to the Laws of England. 

XII. Where they forfeit their privi- 


England in things Capital, 
XIII. Where preſerved in matters 
ordinary not malum in ſe, 


| XIV, The Office of a publick, Mini- 
fer , 


ledge according to the Laws of 
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Rer, what it includes in matters ( 


Civil for the King and Nation 
whom they repreſent, 

XV. Whether the Houſe of an Ambaſ- 
ſadour can be a Sanftuary to offen- 
ders, or that he may exerciſe Royal 
Furiſdiftion over his own Dome- 
Nicks and Vaſſals. 

XVI. Whether the Goods of an Am- 
baſſadvur are ſubje to ſeiſure for 
debts contratted by himſelf. 


baſſadours, where a forſeiture of 
their priviledge. 

XVIII. Of puniſhment on thoſe that 
ſhall offer violence to their per- 
ſons, © 

XIX, Obſervations t3uching the Im- 
munities and Government of the 
publick Miniſters of Venice. 

XX, How introduced by the Laws 
of Nations. 

XXI, Wars whether juſt for viola- 


XVII. Outrages committed by Am- tion, done th publick Miniſters, 
Coke 4, Titit T- AA N Ambaſſadour and Agent is the ſame thing, if we 
oy - - _ £ XA conſider only the F unction of their Charges : only 
Agents are ge- In this they differ ; an Agent hath charge to repreſent the 
werally uſed Affairs only, but an Ambaſſadour ought to repreſent the 
when there 5 (3,2 11neſs of bis Maſter, and of his Affairs. 

that the Ambaſſadour will not be honoured as he ſhould be ; therefore the French 


ſome ſuſpicion 
Kings of late years have no Ambaſſadovrs in the Emperours Court, but Agents, becauſe 
of che competition for precedence berwixt kim and Spain, 


IT. Ambaſſadours are in two capacities, either Ordi- 
nary or Extraordinary : The ordinary or Lieger Ambaſl- 
ſadouts are thoſe who are commanded to refide in the 
place whither ſent, unleſs they receive Letters of Revyo- 
cation ; and as the time of their return is indefinite, ſo 
their buſineſs is uncertain, ariſing out of emergent occa- 
ſions, and commonly the protection and affairs of the 
Merchants is their greateſt care. The Extraordinary or 
pro tempore are thoſe that are imployed upon ſome parti- 
cular great Afeairs, or Condolements or Congratulations, 
or for Overtures of Marriage, &c. Their Equipage is 
generally very magnificent and illuſtrious, and they may 
return without requeſting of leave, unleſs there be a re- 
ſtraining Clauſe in their Commiſſion. 

Ill. An Ambaſſadour or Agent ought to be converſant 
in all ſorts of Hiſtory,reading with judgment and weigh- 

- Ing all the circumſtances of action which are there repre- 
ſented, by which he will be qualified to know (but eſpt- 
cially of that Country whither he is ſent) 


1. The Eſtabliſhment of Eſtates. 
2, The Rights of Limits. 


bo 


3, The 


UMI 
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2. The Genealogies of Princes. | 
4. The Pretenſions of Kings upon the Eſtates of others. 
5. Their Forces,Means, Aliiances,and manuer of living. 
Perſonally he muſt be Ps 
1. Reſolute and couragious in that which he hath 
wiſely deliberated. | 
2, Secret 1n Aﬀeairs of Importance. 
3. Diſcreet in his Speech. 
4. No Detrattor or Speaker evil of any King or 
State, but more eſpecially of him or them with 
whom he remains. | 
5- One that will ſpeak freely of his Maſters Preten- The Trumpes 
ſions, if there bea queſtion to maintain them. ter thar 
IV. By the Laws of Nations none under the degree of > —_—_— 
a Soveraign Prince can nominate or ſend any in that qua- ,."14.;1 ve 
lity ; nor can any Subject ſend or receive any Ambaſſa- orleans to the 
douc, be he never ſo great; if a Viceroy doth it, it is no Earl of Suffo/& 
lefs than High Treaſon : and ſo it was declared when the 35 burnc, and 
Scots, inconſulto Principe, ſent Lowden and others in qua- = _ of 
lity of private clancular Commiſlioners to treat with the .,,@ _— 
French King Lewis theThirteenth in the name of the whole from nolawfut 
Nation for aſliſtance, the King would not admit or hear Prince, nor _ 
them, So did Queen Elizabeth when Chriſtopher Aſſonville me Commulit- 


came into England in quality of a Miniſter of State, ſent marry 7p 


from the Duke of 41va then Governour of Flunders, ſhe jpy 4 Trumpe- 


refuſed to admit him, he not having any Commiſſion or rer. Grimſtons 
Credentials ſrom the King of Spain. ?Tistrue theEleCtors Hiſtory of 

and Princes of Germany have obtained the Priviledge of Ras 
ſending and the Reception of Ambaſſadours, * but thatis,,,, ren 
limited only to mattets touching their own Territories, may have ſuch 
and not the ſtate of the Empire ; and ſo likewiſe the Hans a Prerogarive, 
Towns may do the ſame, for they claim the like privi- Murr 15 ſecun- 
ledge, they being free Imperial Cities , aid partake of _m green 
the ſame Repalia's either by Preſcription or by Grants bir Bowe, 3 
from former Emperours, whoſe neceſlities enforced them garorum ſecun- 
to part with ſuch Royal flowers of the Empire ; and gene- dariotaxtum: j:- 
rally they + ſend for their Ambaſſadours always two per- '* baberit, m — 
ſons, one of great Birth, and that hath been a Souldier 7h 
to maintain decency, and the other a DoCtour or Lawyer [m concernen- 
to regulate Afﬀairs with Learning and by the Pen, tibus Imperium 
ſed tantum;i ſui Territorii +atione 3 eo enim ipſis intuitu tantum datum, ltrs ag 
non eft procedendum, fieret enim alias prejudicium Imperatori, (3c. Kirkner® ay _ | 
morable was that of che Switzers, who tent a Meſſage to the French Ring, ghar he ſhoulT 
hot ſend them an Ambaſadour with ſtore of words, bur a Treaſurer Wi" plenry or 
Mercy, i Monmautis Hiſtory of France, fol, 27, 28. El _ 


130 Df AmbaFadours. 


4 * V. The right of Embaſſadovurs is ſecured both by the 

4 fafeguard of men, and alfo by the proteCtion of the Law 
2 Dine; therefore to violate this is not only «njuft, but 
© Poripon. Leg. fi ipiqus tOD :. and as Protett;on is given to the Legates of 
quis. D. dz Le- Supreme 'Ruters by the Laws of Nations, ſo by the Civil 
earioribm. T.aw there is a ProteCtion likewiſe for Provincial Le- 
gates, Heralds, and Conſuls, This Right of Legati- 
Liv. lib, 16, on was originally provided, faith Livy, for a Fo- 
reegney, not a Citizen; yet in Civil Wars, Neceſlity 

fomerimes makes place for this Right beſides the Rule, 

as when the People are ſo divided into equal parts, 

that it is doubtful on which fide the Right of Empire 

lyeth; as that unhappy Spot. of Flanders; or when the 

Right being much controverted, two contend for the 

Succefſion to the Throne; for in this cafvne Nation is 

Kings conque- reckoned as two, and ſq was the State of England, when 
red1na ſolemn- the _ of York and Lancaſter contended for the Crown, 


War, and de- >: ko 
_ ;. properly then called Commiſfioners; nay this Right 
— kh Of Legation hath been fo preſerved, that the very 


orher Royal- Meſſengers of Rebels have been protected, as were 
tics, loſe the thoſe of Holland by Philip of Spain. So great a Re- 
right of _ ſpect have Nations had in all times to fach Men, that 
- _—_ even * Tyraitors, nay Pirates and Robbers, who make 
the Hera'ds of NOE 2 Society, nor have any ProteCtion by the Law of 
Perſeus, vhom Nations, and with whom neither Faith nor Oath (as 
"he conqucred. ſome conceive) may be kept, Faith being given them, 
T *C. P12 obtain the Right of Legation, as once the Fugitives in 
raitor fil: d to . 

Rome, th Pope ©0© Pyrenean Foreſt did. 


ſent him Ambafladoyr to the French King, of whom the King of England demands his 
SubjeR, j: « nm prevaluit, Coke Inflit, 3. fol. 153. 


VI. Ambaſſadonrs may by a precaution be warned not 
to come ; if they dare, they ſhall be taken for Enemies; 
but once admitted even with Enemies in Arms, much 
more with Enemies not in actual Hoſtitity, bave the pro- 
tection and ſafeguard of the Laws of Nations z and there- 
fore their Quality being admitted by Safe-condudct, they 

Rot. Pat.z R,z. 9Te tO be preſerved as Princes; and ſo it was declared in 

mum. 18. Parliament, where the killing of Fobn Imperial, Emballa- 

| dour from the States of Genoa, was High Treaſon, Crimen 
leſ2 Majeſtatis | 


Þ 50 
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+ So likewiſe of 4. d: Walton. the Kings Ambaſladour, +75:at; cus 
Nuncium Domins Regis nſſum ad mandatum Regis exequen- vice fungitur 4 
dum, who was murdered by one Fohn Hill, which oftence 4 4e/tinatar, 
was adjudged High Treaton , aad accordingly he was of —_— 
drawn, hang'd, and beheaded. 


115 vicem gerity 
(F Legatos violare, contra uu Gentium eft. 22. Af ze pl. 49. Note, this was three years 
before the making of the Statute of 245 E. 3. quere if fuch a Prorex 1s within, the 
Scarute at this Cay. 


And by the Fulian Law, he that violates Ambaſſadours 2! violarit = 
is guilty of publick violence, that is of proſtitured Faith —_— an 
of publick Authority, and of a breach of the Laws of Na- Harry net 
tions: and by the Pontifical Law it is no lefs than a Piacle, 
and to be interdicted from the bencht of holy things. 
Philomela ſung a fatal Requiem for the bloody entertain- 
ment which ſhe gave the Ambaſladours of Frederick, Bar- 
baroſſa, the Emperour having ſent them to treat in order 
to Peace z but they inſtead of that avowed the action of 
thoſt that murdered his Ambaſſadours : The offended 
Emperour having taken the City, razed it to the ground, 
and executed all the people therein as Rebels and Traitors 
againſt the Laws of Nations. 

VII. On the other hand, Embaſſadours may not always 
be received, though always they ought not to be rejeRted 
without cauſe ; for there may be cauſe from him from 
whom they come, as the Roman Senate wonld not admit 
of the Emballage of the Carthaginian, whoſe Army Was ranges rot; 
then in Zcaly; the king of. Spain, thoſe of Holland, and queſt. ibi prop 
the then Pope; the Embaſſadour of Henry the Second after /itar. 4. 
the Murder of Becket Archbiſhop of Canterbury : ſo like- Daniel's Hiſto- 
wiſe from the very perſons that are ſent, 'as Theodorus the - es > 
Atheiſt, whom Lyſsmachu would not give Audience to, tmper. Galle, 
and Mr. Oliver, Lewss the Eleventh's Barber, whom they Yenetum, 5 
of Gaunt refuſed : Yet Matheus Palmerinus, an Apothecary Fimentinrwrum 
of Florence , had better Fortune than the French Barber ; _ 1b 
for he being ſent in Quality of Embaſſadour to Alphonſo miſſe drdue] 
King of Naples, and having acquitted himſelf elegantly, juffc in locum 
and with much Generoſfity at his firſt Audience, the King qu 4comirats 
having information that he was an Apothecary, ſaid, Se /#9 beſet, t11- 
tals ſono gli Fecials dj Fierenze, quali debbono eſſere gls Me- = —_ 
dice? If the Aporhecaries of Florence are ſuch, what ſhall zet;ins 1, 2. 
ve think of their Phyſicians ? 

So likewiſe where the cauſe of ſending is ſuſpetted, in 
I 2 reference 


Fuller's Holy 
War, [. 3. C. 43 
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referehce to diſturb the People; or with intentions rather 

to ſow Sedition, than to conclude a Peace (if ſuch be their 

As my Lord Errand) or not honourable, or unſeaſonable. As for thoſe 
Bacon obſerves aſſiduous Legations which are now 1n uſe, they may with 
3n the Life of yery good right be rejected ; for the no-neceſlity of them 
-—— appears by the ancientCuſtom whereto they are unknown, 

' which made HenrytheSeventh admit of none. 
* Card. Arnold, The Venetian having admitted Henry the Fourth of 
Ofſat in his France his Embaſſadour, yet they interdicted him * to 
| 35 , rag rh come with the other Embaſſadours to the Chapel, till the 
fol —_ _ King was reconciled to the Church of Rome. : 
| VIII. By the Laws of Nations, only unjuſt force is kept 
Menander Pro. from the Bodies of Embaſſadours ; for if theLaws of Na- 
reflor Juſtim tions be broken by him, he is ſubject to puniſhment : yer 
Imper. 4vare the opinion of Nations and Men Eminent for Wiſdom, 
rum Legates have been doubtful in this point, and Preſidents on both 
OT L284 Ces have been avouched; One which ſeems to refute that 
k in Vile b _— "ae f State . The Em- 
culis habvit, Poſition of puniſhing ſuch Miniſters of S 

Cothmarn. baſſadours of Tarquin, who had committed Treaſon at 
Reſp.32.7. 29+ Rome, and as * Livy bbſerves, were 1N the State of Ene- 
_ _ 4+ mies; yet the Right of Nations (as he calls it) prevailed ſo 
«ft 20 Hs. far as to preſerve them, though in a caſe of Hoſtility. On 
cad. 11, the other hand, + Saluſt oblerves, that Bomilcar, one 0 
*Quanguem vi- the Carthaginian Embaſladours, who came to Rome ON the 
 fiſunt conmiſiſ- pyhlick Faith, was adjudged guilty, rather (ſaith he) by the 
py —_ Rules of Equity, than by the Laws of Natzons : Equity, that 
ren Geitium is the meer Law of Nature,ſuffers puniſhment to be exact- 

calutt, ed where there is found a Delinquent, but the Laws 2 
= = mags Nations except the Perſons of ——_— , for o— 
quo Lomque th oir ſecurity out-weighs the profit ariſing from punijumenty 
= y af] which may be ;nflicted by him ob hath ſent him (if he 
7 : TYT . ——" . an 

cox comes e3 be willing) if unwilling, it may be exacted of him as 


q«i Roam fide approver of the crime. 
p#5:1cavencrat. a : hoſe | 
An Encmy is bound to whom they are ſent, but their Priviledge obliges not q : 
through whoſe bounds chey paſs wichour leave for it they go to, or come as ah: 
Enemies, or make any hoſtile attempt, they may be ſhin, Liv. (ib. 26. 


IX. Again, as Ambaſſadours are not to render a reaſon 

of their Aftions to any other, but to him by whom they are 

Gratiurd"'Jure ſent ; ſo it. is impoſlible, by reaſon of various Tareref? 
Belli ac Pacis, .- 1 Other Secrets of State z which paſs through thei 


-— ro hands, þut ſomewhat may be faid, which bears a = 
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or face of crime ; (which perhaps may prove otherwiſe) Senatus faciem 
yet the examining and tracing of the truth may be of a <7 attierar 
dangerous conſequence ; and therefore if the offence be z.,;, ; 7.43. 
ſuch'as may be contemned, it is uſually to be diſſembled 

or connived at, or elſe the Ambaſſadour be commanded 

to depart the Realm ; and if the crime be cruel, and 

publickly miſchievous, the Embaſſador may be ſent home Cobe ſtir. 4. 
with Letters of Requeſt to his Maſter to inflict puniſhment J* 152+ 
according to the offence: So likewiſe in the precaution 

of a great miſchief, eſpecially publick, (if there be no 

other remedy) Embaſladours may be apprebended and Sic Carolus 
executed; and if they oppoſe by force of Arms, they 97% Tegan 


Jaj Ducis Medi9/a- 
may be ſlain. nenſic ut ſubdi» 


ti ſui imperavit, ne 2 Comitatu ſuo abſcederet , Guicciard. in dif. jam loc. Vide Camdens 
Els, Ann 1571, 1584. 


In the Biſhop of Roſ,%s Caſe, Ar. 13 Eliz. the queſtion Hil. 13 Bt. 
was, An Legatus qui rebellionem contra Hs ad Bibopoſk's 
_ legatus Concitat, Legati privilegiis gaudeat, & non ut fol. nm 
oftis = ſubjaceat ;, and if was reſolved, That he had 
loſt the Priviledge of an Embaſſadour, and was ſubject 
to puniſhment z nor can Embaſſadours be defended by 
the Law of Nations, when they commit any thing a- 
_ the State or Perſon of the Prince with whom they 
reſide. 
X. And why Embaſſadours are in ſafety in their Ene- 
mies Countries, and are to be ſpared when they commir 
offences, is not ſo much for their own or Aaſters ſake, 
but becauſe without them there will never be an end of Hoſti= 
lity. nor Peace after War : neither is the Name or Perſon 
of an Ambaſſadour ſo inviolable, either in Peace or in 
time of War, but there may he both a convenient time 
and a good occaſion to puniſh them, and this ſtanding 
with the Laws of Nations, as may appear by theſe fol- | 
lowing Examples. Thuc)d, [ib, r” 
. 1. The Law does not pertain to them through whoſe - -cmogy _ 
bounds Embaſſadours paſs without leave; for if they fe; "abends 
go to their Enemies, or come from their Enemies, or enſfum Socit 
wake any hoſtile attempt, they may be ſlain : So the £2g4t05 Sracu« 
Athenians did to the Embaſſadours between the Perſians pres 
and Sp4rrans, the Illyrians to the Embaſſadours between j;,, copere. Thus 
the Eſſexns en1 Romans, cyd. libs 2. 


I 3 2, The 
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2. The Emperour Charles the Fifth, advertiſed of the 
De Gellorum 7 eapue made againſt him, would not diſmiſs the Ambaſ- 


Fs, urn p24 fadours of France, England and Venice, till his own were 


Hiſpani cepere in ſafety, but he ſet Guards upon thoſe of France, Venice, 
. occiderunt, vide and Florence, cauſing them to be conducted thirty Miles 
| FadiciaPernte, from his Court, with a Prohibition not to ſpeak to them, 
6.11. |. nor forthem to write. As to him of Milas, as hisSubje®, 
Camden Eliz. l 
Ann 1551, *BE was enjoyned not to part from Court ; but as for him 
of England there was no alteration. 
Hiſtory of the 3, The Yenetians having deſtroyed ſome of the Cor- 
Republick of (Aires, Amurath commanded Luigi Contarins, then Bailio 
Venice, fol 4595 of V/ enice, to be impriſoned. 

F 4. The Signiory of Venice underſtanding that certain 
Traitors, who had revealed their Secrets to the Turk, 
were fled for proteCtion into the Houſe of the French Am- 
baſſadour at Yenice , ſent Officers to ſearch the Ambaſla- 
dour*s Houſe; but the Ambafladour refuſing them en- 
trance, the Senate commanded certain Cannon to be 
brought out of the Arſenal to beat down his Houſe, which 
when he ſaw planted, he ſurrendred up the Traitors. 

5. The Amballadours of Targin, orte affiigendos Ro- 
mans non judicarunt, & quangquam viſt ſunt ut haſt tum loco 
efſent, jus Gentium tamen valuit. 

Gondwyn de Le? 6, The State of Rome, though in caſe of moſt Capital 
Antig. Rom. Crimes, exempted the Tribunes of the People from que- 
{tion during the Year of Office. 
AtaTrident, 7, The Ambaſſadours of the Proteſtants at the Council 
Conctilt, of Trent, divulging there the Do#rine bf the Church, con- 
trary to a Decree there , whereby it was enacted a crime 
equivalent to Treaſon, yet ſtood they proteCted from a- 
ny puniſhment. | 
Pompon. Leg. It is generally conſented by all the C:v4lians, That Le- 
alt, D. de Lega- gu de jure Gentium indiftum eſt, & eorum corpora ſalva ſinty 
mn ; propter neceſſitatem Leoationis, ac ne confundant jura com- 
mercit inter Principes. | 
8, Viva, the Pope's Legate, was reſtrained by Henry 
the Second for exerciſing a Power within his Realm, not 
allowed or admitted of by the King, in diſquiet of the 
State, and forced to ſwear not to act any thing in preju- 
dicium Regis vel Regni, © © nb 
' On the other hand, it hath been anſwered, That they 
. are by the Laws of Nations exempted from Regal yay 
«# 4 k > > SS 43 "TY . 6 , A 


Benedi@. in Vi- 
4a Hen, 2, + 
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al a&ions of one ſo qualified, being made the ats of his 
Maſter, or of thoſe whom he repreſents, until he or they 
diſavow ; and injuries of one Abſolute Prince or State t6 
another is faftambeſtilitatis, and not Treaſon; the immu- 
nity of whom C:viliarns collect as they do the reſt of their 
grounds from the praftice of the Roman State , deducing 
their arguments from theſe examples. 

. The Fabi; Ambaſſadours from Rome were returned 
ſafe from the Chades, with demand of Juſtice againſt them 
only, although they had been taken bearing Arms with ;;, . ne. 
the Errurians their Enemies. 

10. King Edward the Second of England, ſent amongſt 
others a French Gentleman Ambaſladour into France ; the 
King upon this arraigned him as a Traitor, for ſerving 
the King of England as Embaſſadour , who was his Ene+ 
my (bur the Queen procured his pardon.) 

11, Henry the Thitd did the like to one of the Pope's 
Embaſladours, his Colegwe flying the Realm ſecretly, fear- ,,,, 5.,c-4; 
ing, timens pell; ſui, as the Records have it. Edward the yeftmin. Clauſ 
Firlt reſtrained another of the Pope's turbulent Embaſla- Ev. primt. 
dours, tillhe had (as his Progenitors had) informed the 
Pope of the fault of his 24iniſfter , and received ſatisfaCti- 
on for the wrongs. 

12. Henry the Eighth commanded a French Embaſla- 
dour to depart preſently out of the Realm, becauſe he 
was the profeſſed Enemy of the See of Rome. 

13. Lewis de Prat , Embaſſadour for Charles the Fifth, x, 1 xprbert's 
was commanded to his Houſe, for accuſing fallly Cardinal Hiſtory Vire 
Woolſey to have practiſed a breach between Henry the Hen. 8. Anno 
Eighth and his Maſter, to make up the amity with the 1523» 

French King. 

14. Sir Michael Throgmorton by Charles the Ninth of 
France was ſo ſerved, for being too buſie with the Prince 
of Conde*s FaCtion. : 

15. The Pope*s Embaſladour at Paris was arraigned for 
practiſing certain Treaſons in France againſt the King in 
the Parliament of Paris, and was there found guilty and 
committed to Priſon. 

16, Do&tour Man then Embaſſadour was taken from Camen's Hb 
his houſe at Madrid in Spain, and put under a Guard to a ſtory Vire Q 
ftraiter Lodging for breeding a Scandal (as the Conde Ters £/ Ab1597s 
faid) in uling by Warrant of his place, the Religion of 
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Colloguicn Mas 
chiav, l.2.c.28., 


Sir Robert Caf. 
tons Paſthumia, 
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the Tark no leſs than in Spain. 


Lord Werbert's not to ſerve the King his Enemy. 


Hiſtory off, 


a; 


pravaluit. 


Embaſſadour here having received inte} 


! 
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hjs Country, although he alledged the like permitted to 
Guzman de Silva their Embaſladour in England, and to 


Guicciard, lis, 17. Francs the Firſt, King of France, ſent Ceſar Tre- , 

- Be goſus and Anthony Rincone, Embaſſadours to the Turk,they 
were ſurpriſed by the Armies of Charles the Fifth on the 

River Po in /taly,and were putto death , the French King 

complained that they were wrongfully murdered, but the 

Emperour juſtified their death; for that the one was a Ge- 

720, and the other a Milano, and his Subjets, 'feared 


18. Henry the Eighth being in League with theFrench, 
and at enmity with the Pope, who was in Leagne with the. 
French King, and who had ſent Cardinal Pool to the 
+1 French King, of whom King Henry demanded the Cards- 
oy zal, being his Subject, and attainted of Treaſon, ſed n0# 


19. Samuel Pelagii, a Subjett to the King of AMorocce, 
pretended that he was an Embaſſador ſent unto the States 
General of the United Provinces ; he came to them, and 
accordingly they treated with him. afterwards he depart- 
ed; and being upon the Sea, he there took and ſpoiled - 
a Spaniſh Ship ; and then came into England; the Spaniſh 

mbaſl: Bm: of the ſpo- 
Jiation, cauſed his Perſon to be ſeized upon, intending ta 

proceed againſt him as a Pirate, and impriſoned him, and 

H upon conference with the Lord Coke, Dordridge, aud 
Other Judges and Civilians, they declared their opinions, 
'That the Caption of the Spaniards Goods by the Morocco 
Embaſſadour, is not in Judgment of Law a Piracy, in 

regard it was apparent that the King of Spain and the 

King of Morocco are Enemies, and the ſame was done in 

open Heſtility; and therefore in Judgment of Law could 

not be called Spoliatio,ſed1tgalis Captio; and a Caſe out of 

2 R. 3. fol. 2. was vouched, where a Spaniſh Merchant 

before the King and his Council , in Camera Scaccarii, 

brought a Bill againſt divers Engliſh- Aer, therein ſetting 

forth quod depredatus & ſpoliatis ſuit upon the Sea, juxta 

| partes Britannig,per quendam Virum bellicoſum de Britannia 
bt ae quadam Navi, and of divers Merchandiſes therein, 
Which were brought into England, and came into the 

hands of divers Engliſ.-24n, namipg them, and 


ſa had 
proceſs 


LIM | 
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proceſs againſt them, who came in, and pleaded, That 
in regard this depredation was done by a Stranger, and 
not by the Subjects of the King, therefore they ought 
not to be puniſhed; in regard that the Srarure of 31 #7. 6. 
Cap. 4+ gives reſtitution by the Chancellor, in Cancellaria 
ſihz vocato uno Fudice, de uno Banco vel altero;, and by the 
Statute of 27 Ed. 3, Cap. 13. that the reſtitution may be 
made in ſuch a caſe upon proof made, by the Chancelor 
himſelf without any Judge; and upon that Caſe it was 
reſolved , Qued quiſquis extranew, &c. who brings his, 
" Bill upon this Srarare to have reſtitution, deber probare 
quod tempore captionis fuit de amicitia Domini Regs; and 
. alſo quod ipſe qui eum ceperit & ſpoliavit, fuit etiam ſub obe- 
dzentia Regis, wel de amicitia Domini Regs, five Principts 
querentis tempore ſpoltationis, & non inimicus Domini Regis 
ſive Principis querentis, quia ſi fuerit inimicus, & ſic ceperit 
bona, tunc non fuit ſpoliazio,nec depredatio,ſed legalis captio, 
pront quilibet inimicus capit ſuper unum & alterum:theJudg- 


ment of which Caſe was held to be Law, and thereupon Bulſtrod 3,part. 


the Judges delivered their opinions,that-the Morocco Em- 
baſſadour could not be proceeded againſt as a Pirate. 

20. In the time of Philip the Second of Spain, the Ye 
netian Embaſſadour in Maarid proteCting one Bodovario, 
a Venetian, an offender, that fled into his houſe, and de- 
nying the Corigidor or Fuſtice to enter his houſe, where 
the Embaſſadour ſtood armed to withſtand them ; upon 
complaint made, the Embaſſadour was removed unto 
another houſe,till they had ſearched and found the offen- 
der ; then condutting back the Embaſſadour with all due 
reſpeCt, a Guard was ſet upon his houſe to ſtay the fury 
of the enraged people ; the Embaſſadour complaining to 
the King, he remitted it to the Supreme Comncil : they 
juſtified the proceedings,condemningBodovario to loſe his 
head, and other the Embaſladours Servants to the Galies, 
all which the King turned to Baniſhment ; and to ſatisfie 
the moſt Serene Republick,, ſent the whole proceſs to Inego 
de Mendoza his Embaſladour at Venice, declaring by a 
publick Ordinance unto that State, and all other Princes, 
That in caſe his Ambaſſadours ſhould commit any offence un- 
worthil\, and diſagreeing to their qualities and profeſſions of 
Amb. ſſdours, they ſhould not enjoy the Priviledge of thoſe 


Officer 5, but he would refer thim to be judged by the Laws of 


that 


fol.28. cired 1n 


Marſh”s Cate, 


Sir Hen, Mootohs | 
State of Chrt- 


ſtendom, 24. 
211, 


198 


Cotton's poſt- 


King Zames, 


Vide Sir Robert 


bum. and the 
Propoſition tc 
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that Prince or State where they thrn reſided, and where they 
hed injured. It was a great and a noble Saying. 

21. In the Year 1568. Don Guhernon 4” Eſpes was or- 
dered to keep his Houſe in London, for ſending ſcanda- 
lous Letters to the Duke de Alva unſealed, and in 1586, 
Don Bernardino de Mendoza , was reſtrained firſt, and 
after commanded _ 

XI. The manner of proceeding againſt them, accord- 
ing to the practice in Enplerd,hath been conceived neceſ- 
ſary to be, that ſome of the Chief Secretaries of State 
were ſent to the Ambaſſadonrs,, and by way of advice, 
that underſtanding that the Common People having re- 
ceived notice of, &r. © And that they cannot but con- 
* ceive a juſt fear of uncivil carriage towards their Ex- 
© cellenczes or their Followers, if any the leaſt incitement 
* ſhonld ariſe, and therefore for quiet of the State, and 
© ſecuring of their Perſons, they were bound in loye and 
*© reſpect to their Excellencies to reltrain as well them- 
*© ſelves as Followers, till a further courſe be taken by 
< legal examination. where the aſperſion began, the ſame 
© being in their opinions the beſt and the only way to 
©* prevent the danger, &c. 

Sometimes, if the Parkament be ſitting, the King ac- 
quaints the Lords, and then departs; who having had 
Conference with the Commons,conclude of a Meſſage to be 
ſent to the Ambaſſadours,(cither by requiring anaccount 
of the matter or confining of them)the perſons to be ſent, 
the two Speakers of both Hoexſes, with ſome convenient 
number of either, having their Maces,or Enſigns of Offices 
born, before them to the Ambaſladours Gates , and then 
forborn ; and then requeſting ſpeech with them, let them 
know that a relation being made that day in open Parlia- 
ment of, &c. they were deputed from both Houſes, the 
Great Council of the Kingdom, tothe which by the Funda- 
mental Laws of this Nation, the chief care of the Kings 
ſafety, and the publick peace and quiet of the Realm 1s 
committed; and that they were no leſs the High Court of 
Fuſtice,or Superſedeas to all others, for the examining and 
puniſhing all attempts of ſo high a nature, &c. if it carry 
truth ; and having executed their Commiſſion, conclude 
tbat the Houſes, to ſhew that reverence which they bear 


unto the dignity of his Mafter by their Meſſage, _ 
; that 


Df Ambadadours, 139 

that they two are never imployed but to the King alo 

were acodt time ſent,Cc. and if the Houſes rp = 

turn of theirSpeakers conceive their anſwers{if it be a mat- 

ter that requires it) are ſuch as may juſtly deferve their be- The Parliament 

ing confined, they then make an addreſsto his Afajefty to not firting, the 

confine them to their Houſes, reſtraining their departure Secretaries of 

tilthe Prince or State, whom they repreſent, be acquaint- _ _—_— 

ed with their offence : And fo it was done in 44 #. 3. to j7 occafion, * 

the Popes Legates in Englend, and 28 E. 1. orc. : 
X11. Ifa Foreign Ambafſadour, being a Prorex, com- 

mits here any Crime which is contra Fu Gentium,as Trea- 

ſon, Felony, Adultery,or any other crime which is againſt 

theLaw ofNations;he loſeth the priviledge and dignity of The opinion 

an Ambaſſadour, as unworthy of ſo high a place, and may ofthe Lord 

be puniſhed here as any other private Alien,and not to be Coles 4. Inftie. 

remanded to his Soveraign butof courteſie. fol. 153, Oc. 
XII. But if any thing be malum prohibitum by any At 

of Parkament, private Law, or Cuſtom of this Realm, 

which is not malumin ſe Fure Gentinm,nor contra Fu Gen- 

tixm, an Ambaſladour reſiding here, ſhall not be bound 

by any of them ; but otherwiſe it is of the SubjeCts of ei- 

ther Kingdom ; for if a French Merchant or Spaniſh Mer- 

chant trades or unports any prohibited Goods, he muſt 

at his peril obſerve the Laws of England; and fo it was 

adjudged Paſc. 33 Eliz. in the Exchequer, Tomlinſon, qui 

tam verſus Henry deVale & al. uponthe Stature of 19 H.7. 

Cap. 21. but if an Ambaſſadour imports any prohibited 

Goods, e contra. 
The Florentines having ſent Ambaſſadours to Charles 

the Fifth and Clement the Seventh, being then at Bolonia, 

together with their Houſhold-ſtuff,they brought covertly 

many rich Commodities to ſell and trafick with, ſuppo- 

fing that they might be free from paying the Gabel; but Jiu fol.r25. 

the Searchers of the Cuſtom-houſe having diſcovered it, « 

they became objects of laughter and mirth to the Bolo- 

nans, and for that, as unworthy of the Office of Ambaſ. 

fadours, were remanded home without Audience, 

'- Sir Thomas Challoner having been ſent Ambaſſadour to 

Spain by Queen Elizabeth, remitted a Complaint to the 

Queen, that his Cheſts had been ſearched : upon which 

the Queen demanded the opinion of her Council in the 

point, who upon the whole matrer reſolyed the aftiou 

| into 


Lee. ſi F.de Le- 
£a, in aut. de 
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rum, coll, 9, 


Lord Hbbart, 
fol. 71, 
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into this, Legato omnia equi bonique ferenda dummodo Prin. 
cipis Honor non dire violetur, the very words of Mr Cam- 
den, An Ambaſſadour mult bear all things patiently, pro- 
vided that the Honour of the Prince (whom he ſeryes) 
be not direCtly violated. 

XIV. The Office of an Ambaſſadour doesnot include a 
protection private but publick, for the King is Maſter, 
nor for any ſeveral Subject otherwiſe than as it concerns 
the King and his publick Miniſters, to protect them, and 
procure their protection in foreign Kingdoms, in the 
nature of an Office and Negotiation of State ;, therefore their 
Quality is to mediate and proſecute for them or any one 
of them, at the Council-Table, which is as it were a Court 
of State; but when they come to ſetled Courts, which do 
and mult obſerve eſſential forms of proceedings, ſcil. pro- 
ceſſus legitimos , they muſt be governed by them - and 
therefore in the Caſe of Don Diego Serviento de Acuna, 
Ambaſſadour Leiger for the King of Spain, who libelled in 
the Admiral Court as Procurator General for all his Maſters 
Subjects, againſt one 7o/i#ff and 7 acker , and Sir Richard 
Bingley, for two Ships and their Lading of divers kinds, 
of the Goods of the Subjects of the King of Spain gene- 
rally, and not naming of then addutt ad Port de Munſter, 
in the Preface of the Libel generally againſt them all, and 
then proceeds and charges them ſeverally thus; That Fol- 
Lff and Tucker Captain Pirate, in alto Mari bellice diftas 
Naves aggreſſi ſunt, & per vim & violentiam took them, 
and that they were addutte in partes Hibernie, and thit 
coming into the hands of Sir Richard Bingley, he convert- 
ed them to his own uſe, (not ſaying where) and refuling 
to render them being required, it was there held that a 
Prohibition ſhould go, for the matter is tryable meerly 
at the Common Law, and that ſuch a Procuration was not 
good, though to an Ambaſladour. 

Don Alfonſo de Valeſco Ambaſſadour from the Catholick, 
King, attached Tabacoes at Land here, which one Cor- 
vero, a Subject of theKing of Spain, brought hither, and 
the Ambaſladour by his Libel ſuppoſed to belong to his 
Maſter, as Goods confiſcated, as all other his Goods were. 
Sir Fobn Watts the Plantiff in the ſuggeſtion, prayeda 
Prohibition, which was granted accordingly, for the pro- 
erty of Goods here at land muſt be tryed by the "_— 
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Lew, however the Property be guided ; and it was like- 

wiſe ruPd, that if any Subject of a Foreign Prince bring 

Goods into this Kingdom, though they were confiſcate 

before, the property ſhall not be queſtioned but ar the 

Common Law. Don Alfonſo verſ. Corvero, Mich. g Fac. 

Hob 212. Hill. 9 Fac. .upon the like Libel by Don Pedro 

Surega Ambaſladour for Spain. 

XV. Whether an Ambaſladour hath Juriſdiction over * Daſtingui fer- 

his own Family , and whether his Houſe be a San#uary * 77* bac in re 


, and nga vo 
for all that fly into it, depends upon the concellion of = Fiaabn 


- him with whom he reſides, for chis belongs not to the j;z, 10. wy; 


Law of Nations Þ ; and it hath been ſeen that an Ambaſ- Rex Gatie 
{adour hath inflicted puniſhment on his own Servants and #nc 05 cauſam 
Vaſlals, as the Aoſcovite did here in England, but that ju Ponmr- 
muſt be purely by conceſſion, as the Turk permits it to j,,, 
the Engleſh Ambaſſadour at Conſtantinople ; But for Fugi- + Gra /de Jure 
tives that fly into their Houſes, nay, their own Servants, Belt ac Pack, 
if they have greatly offended, cannot be drawn out by #%- 18.5. 4, 
force, without a demand and refuſal ; which then done, 5? ©> 7: 

itis then become as an offence in them. 

XVI. Moſt certain by the Civ4 Law, the moveable | 
Goods of an Ambaſſadour, which are accounted an ac- Rexfaciſnemern 
ceſſion to his Perſon, cannot be ſeized on, neither as a road}. , eva 
pledge, nor for payment ofa debt, nor by Order or Exe- guiricum vaſa 
cution of Fudgment , no nor by the King or States leave comiteſq; meos : 
where he reſides (as ſome conceive) for all coaCtion ought yer an Eject- 
to befarfrom an Ambaſſadour, as well that which touch- Ment _— 
&h his neceſſaries as his Perſon, that he may have full ſe- j.q 5.4. 


curity ; if therefore he hath contratted any debt, he is to Houſe of the 


be called upon kindly, and if be reſuſes, then Letters of Ambaſſadour, 


Requeſt are to go to his Maſter * , ſo that at laſt that ad ic was al- 
. - X . lowed good,: 
courſe may be taken with him as with Debtors in ano- 1 nE > 
ther Territory; to ſome this may ſeem hard, yet Kings, ng breach of 
who cannot be compelled, want not Creditors; but the tir privilege 
Lord Coke ſeems to be of another opinion, for as to in the Caſe of 


Contracts and Debts that be good Fure Gentium, tre mult EI 
anſwer here. Mich.28.Car.2. * 
in Banc.Reg, * Grotius de ure Belli ac Pacis, lib. 2. cap, 18. Þ Coke 4- Inftit. fol. 153. 
Cerain ir is that none darcth preſume to meddle either wich their Perfons, Goods, or 
Servants, wichou leave had, the conrempr of which hath been puniſhed wich Impriton- 
Mc, 


XVIL, If 
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Bark ſeate in 
mnemor, Grotit, 


Df Ambalſadours. 

XVII. Ifan Ambsſſadour commits any private outrage 
againft one of the Princes Subjefts, with whom he reſides, 
unleſs it be ta detend theDignity of his Charge, or of his 
Maſter, it hath been conceived by ſome not to oy ny 
ble before the Prince with whom he reſides ; (fay 
they) there is a great difference between the Dignity, and 
Authority of the Prince in the Country of another Sove-' 
Taign, for he may well retain his Dsgnity, but not his 
Authority, Uſua}ly injuries of that nature being done, they 
have admitted debates at a Conncil of State, where the 
Soveraign, with whom the Miniſter of State hath refided, 
being ſatisfied, that reparation ought to be made to the 
party injured, he hath been ordered, or at leaft requeſted, 
to comply with the ſame. 

X VII. But. on the other hand, if any private outrage 
be committed by the Subjects of that Prince with whom 
he reſides, upon his Perſon,the offenders may be ſubjefted 
to puniſhment. The Queen of Sweden having made the 
A Grotius (after he had efcaped-by Providence 
out of Priſon, and by a greater from his Conntry- men) her 
Ambaſſadour with Lews the Thirteenth, with whom he 
reſided at Pars, coming one day from St. Germans, the 
Secretary of Ceremonies being in the Coach with him, 1t 
chanced that in one place as they paſſed, a great number 
of people were in the way ſeeing of an Execution, his 
Poſtillion and Coach-man driving boldly through the com- 
pany, the Archers then attending the Execation with 
ſhort Pieces, (concerned ſomewhat angerly that the Exe- 
cution was diſturbed) made after the Coach, ſhot his Po- 
ſtillion and Coach-man , and through the Coach , even 
through his Hat : the matter coming to be examined, the 
King ordered three or four of them to be hang?d, but that 
Good Man firſt pardoned them himſelf, and then obtained 
the King's. 

XIX. The Republick of Yenice imployeth generally 
more Ambaſſadours abroad than any other State,and they 
are as thoſe of other Princes be, Ordinary andExtr aordina- 
7y; the Commiſſion of the Ordinary continueth for three 
years, but he who reſides at Conſtantinople is not called 
Ambaſſadour,but Bailio, reſiding there perpetually ; and 
that Republick allows him a greater proviſion to ſupport 


his Grandeur, than to any other, and by the Laws of - 
ni 


Of AmbaCadeurs. 


ace whatſoever he expends is allowed him upon his ac- 
counts without any examination; to which no other of 
their publick Miniſters of State have like privitedge. 

By the Laws of ence there can be no Extraordinary 
Embaſladour imployed, unlefs they have been Embaita- 
dours formerly, and upon their return are ſtrictly exami- 
ned of their comportment in their Legation, and are to 
diſcover whatPreſents they have received from the Prince Bodinus de Re+ 
, or State to whom they were ſent, the concealment of p#6. /ib. 3. 
which is of a dapgerous conſequence, 

Nor may any of their Embaſſadours receive any prefer- 
ment from any other State during their Legation. The 7c. Aug.Thua- 
Patriarch of Aquileia dying, Hermolao Barbaro being there _ —_ - 
Embaſſadour for that Republick , the Pope conferred on þ,,4,;c:Duke 
him that Eccleſiaſtical Dignity, and made-him a Cardinal; of Venice, An. 
which being known at YVemwice, notwithitanding he was: a 1486. 
Perſon of grear Merit, and had given notice to the Sexavre, 
rich, well allied, and had good Frieads, they ſent expreſs 
command that he ſhould reſign the Patriercbſhip, other- 
wiſe they would take from his Father the Procaratorſhip of 
St. Mark., and confiſcate all his Eſtate. 

But if ſuch Embaſſadours have received any Preſent, 

Gift, or Reward from any Foreign Prince or Republick, 

and ſuch Miniſters of State are thought worthy of retain- Paulus Paruta 
ing the ſame, ſuch a Grace muſt paſs by the Suffrage of '" Hi/i. Ven. 
the Senate, to oblige them more to the benevolence of ib. 7. 

the Republick, than to the bounty of any Foreign Prince. 

The conſideration of which put the ſame generous fcruple 

into the breaſt of Sir Amuas Paulet,, who returning from : 

his Embaſſy in France, would not at his departure receive Pane ne: 
from the French King the Chain of Gold which is given "02324: 
of courſe, till he was half a League out of Pars. But 

more famous was the late aftion-of Sir Leolin Fenkins, His 

Majefties Embaſſadour at Nimegzen, who,though after the 

Treaty concluded, abſolutely refuſed the French Kings 

Preſent. 

XX. By the Laws of Nations, in the Reception of Em- 
baſſadours,thoſe from aKing are generally introduced by 
an Earl or Count, thoſe from a Duke or Repubiick by a 
Baron ; nor are they to be allo+<d that Honour but on!y 
at their ficſt and lait Audience. 

XX. Prophane Hiſtories are full of Wars becauſe of 

wrong 
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ſhop of Nor- 


the Church, 
fol. 450. 


Zeno Iinterce- 


ding for the 
Magnets to T. 


Nuintus , and 


the Legates 
with him be- 


civitati aſſig- 
narent , ſuo 


* Grot, 'd? Fure wron 
Belli ac Pack, 
L. 2.c.18.4.11 
+ Montague Bl- 


Monuments of gpinjon, 
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g done to Ambaſſadours ; and in the Sacred Story is 


\ \ 


extant the memory of the War which David upon that 
ground waged againſt the Ammonites : nor doth Cicero 
ſteem any cauſe more juſt againſt Mithridates ; and at this 


wich's Acts and day not only Lawyers * , but Divine + are all of the ſame 
That a War cannot be more juſtly commenced 


than for the violation done to their Publick Miniſters. 


—— 


—— 


CH A-P. XL. 


Df the Bight of delibering Perſons fed 
foz P2otection, 


I, Where Superiours may betome cul- 
| pable for the crimes of their 
Subjetts. | 

II. Offences by whom properly pnniſh- 
ed, whether by the injured State, 
or they into whoſe Territory the of- 
fender is fled. 

III. Whether Kingdoms and States 
ought to deliver up Fugitives, if 
required, or not. + 

IV. Where perſons are fled , the pla- 
ces whither they come ought to be 
Aſjlums. 

V. How diſtinguiſhed, and when to 
be puniſhed or delivered, 

VI. Whether an innocent man may 
be deſerted and - delivered up to 
the enraged Power that de- 


mands him, 

VII. Whether an innocent perſon may 
be deſerted and yielded, if Way be 
threatned. 

VIII. Whether an innocent perſon re- 
fuſed to be delivered up , ought t1 
yield himſelf. 

IX. If Charity in an inmcent to 
yield himſelf, whether compaſſion 

- may be uſed if he refuſes. 

X. Whether this of delivering up dves 
extend to Soveraign Princes dri- 
ven out of the Country. 

XI, Perſns running away with the 

- Publich Revenue , where their 
Perſons and Goods have been 
ſeized till reparation and ſatisſac- 
tion be made, 


I.T7 Athers are not bound for the fault of their Children, 

nor Maſters for thoſe of their Servants; nor Prin- 
ces for the ations of their Subjects, unleſs they become 
partakers in the Crimes; the which may be done in two 
reſpects, by ſafferance and receipt; therefore if Princes 


ſought them ſhall ſuffer or countenance their Subjects , by Pictures or 


wich tears; 2? Libels, or otherwiſe to abuſe another Nation or Commen- 
uni amentiam 


wealth, it is the fame as if they ſhould authorize it. Bru- 
tus to Cicero, How can you make me guilty ? Tes, well e- 


— — 


quegz periculo nough , 5f it were in you to hinder «t ;, but receipt may 
acere,Livl.q9. admit of ſome further ſcrutiny. ; | 
UH. Commonneakh: being inſtituted, it was agreed hl 


auits 
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faults of particulars, which do properly belong to their 
own ſociety, ſhould be left to themſelyes and their Sove- 
raigns, to be puniſhed or connived at, as they judged 
molt fit. 
_ - Yet that Right is not ſo abſolutely left to then, but 
offences, which tend to the deſtruction of Society or Go- 
yernment, whereof Treaſor is the chiefeſt, may ſeem to 
be excepted ; for if a Subject ſhall commit an aCt tend- 
ing to the ſabyerſion of his Soveraign*s Government, 
the ſame is an offence that's ſubject to an univerſal puniſh- 
ment, 5. e, it is to be puniſhed eyery where, and the Go- 
yernours into whoſe Territory ſuch fly, ſeem to have a 
Right of proſecuting for the offence : in Civil ations, 
which tend to Commerce that ſupports Society, the Sub- 
jets of Foreign Nations having jultly contraCted debts in :— he 
their own Country, may obtain Juſtice in another ; by a rg id, _ 
ſtronger reaſon it is thought that Princes or Republicks men, fil. af 
that bave received publick injuries, have right to require Weer's Cate, 
iſhment for the indignity that is offered them, at leaſt 

rthat which tended to the ſubverſion of their Goyern-. 
ments, and to have the offenders delivered up. 

III. Thequeſtion is illuſtrious, opinions grounded on 
ſeveral great Precedents have been both ways produced : | 
it hath been generally held, That thoſe Kingdoms where For the know- 
the offenders are fted; ought to do one of the two, either |<dge of che , 
puniſh them according to their deſerts being called upon,or leave — _- 
them to the Fudgment of the offended State ; others on the Sn ad 
contrary ; molt certain it is by the delzvering up is under- decer homines | 
ſtood, to leave him to the legal Judgment of that Prince 4*dere cauſa nor 
ot State, whom he hath offended : And ſuch was the De- — _ his | 
elaration of Feriinand King of Spain, who had been often [70705 0: 
requeſted by Henry the Seventh to deliver up Edmond aainted by 
de la Poole Earl of Suffolk his Subjeft, then fled for prote- At of Parlias' 
Rion to that Prince*s Country, but was always refuſed ; Mene 12 4. 7.; 
but being continually importuned by. promiſes that he Co.Inft fol. 180. 
ſhould not be put todeath, cauſed the Earl to be delivered 
tÞ to him, , who kept him in priſon, and conſtruing. his | 
promiſe to be perſonal to himſelf, commanded his Son Henry 5 #. 8. vide 


after his deceafe to execute him, who in the fifth Year of —— wan 7 
Prdin received and *would not deliver up thoſe that fled to him out of Neuftria, 
oppreſt by Tyranny, Fredegar, in reb, Pep, An, 1188, 
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his Reign incold blood performed the ſame. But the ma+ 
lice of that politick Prince the Father,and the nncontrau- 
lable Will of the Son are Precedents but of ſmall force ; 
the example of which not long after gave the French © ing 
occaſion to beware of truſting the latter with a SubjeQ o 
his on the like occaſion ; for Cardinal Pool not many years 
after, coming Ambaſladour from the Pope to the French 
King , they both being then in amity, and Henry the 
> ys in League with the latter, but in enmity with the 
firſt, requeſted to have the Cardinal delivered up, but 

could not prevail, being doubly armed, as the Ambaſlla- 


dour of a Sovyeraign Prince, (for ſuch isthe Pope.) and in 


the Territory of a Foreign State, 

The 1/raelitesrequire of theBenjamites tadeliver up the 
wicked men, the Philiftines Samſon, Cato gave his Vote 
that Ce/ar ſhould be delivered to the Germans, for ſpoil 
ing them without juſt cauſe. Nor are nacent perſons in- 
jured, if they are either delivered up, ar puniſhed ; yet 
does it not thence follow that they muſt be delivered up 
ar puniſhed : the Romans delivered up thoſe that had 
done violence to the Cartbaginian Ambafſadours ; yt. 
the Ambaſſadours of the Aflafſines having been traite- 

Tris lib. 20. rouſly murdered by one of the Templarsat Fernf/alem, the 

cap. 23, Amo offender being demanded, that ſo Juſtice might be execu- 

1173s ted on him far the aft, the Grand Maſter anſwered, 
That he had already enjoyned him Penance, and had dt- 
reed him to be ſent to the Pope, but abſolutely refuſed 
to deliver him up. 

IV. But then, and as jn this laſt, ſo in all other the 

* Yeroutrof offender mult have committed ſome publick offence *, av 
_—_ -- Treaſon; for moſt certainly it extends not to private 1t- 
*npaſien- juries, becauſe there is no Precedent that ever a War was 
ces, which are begun for ſuch, though they may contribute much, but 
univerſal San- for thoſe which tend to the ſubverſion or ruineof a Cour 
Euarics,the of- ry. they often have been delivered up ; Fugantha of Bee- 


—_ chi in Saluft,, So ſhalt thou at once free us from the fad nt- 


In Luſitania, Ferdinand Lord Chamberlain was taken by force our of the Chyrch and 
Lurnt, for forcing a Noble Virgin. Mariana lib, 11. Charles Duke of Burgundy delivered 
up to Lewis the Eleventh the Earl of Sr. Paul, Conſtable of France, who flying ro ſome 
of his own Cities, obtained Letrers of Safe-Condu& to come and commune with t 

Duke, in order to the making his peace with the King ; but the Duke after he had hip 
in cuſtody, delivered him to the King of France, who immediately afer cur oft his 
hcad, Phil, Comines 1. 4.c, 12. | 


ceſſity 


Df Pedtecion by the Laws of Natforis: F47 


reſſity of proſecuting thee for thy errour , and him for his 

Td And by moſt Writers it is agreed, tht ſuck 

offenders muſt either be delivered up or puniſhed, the e- 

tection is {eft to their choiceinto whoſeTerritory they are 

fled ; though ſome haye held, that in caſe of Protection + Zudwicu pA 
er Sanctuary for ſuch unfortunate perſons, Princes do # the Empe- 


| . , a rour recet- 
make their Countries 4ſylnms +. ved thoſe that 


fled to him from the Rimah Church , 25 appears by his Decree Anno 817, and Luther 
himſelf did not want Princes co proce him from the Fury of Sr, Peter's Chair, Vide 


his Collogutams, Printed in London, An. 1553, 


T. Onuintws Flaminius ſent Ambaſladours to Pruſsa: King 
of _—_— the procuring the delivering up the Brave 
but nafortunate Hannibal, who accordingly being ſeized 
on,1 will now, ſays he, deliver the Romans of that fear which 
hath ſo many years poſſeſt them ;, that fear which makes them vide Sic Walter 
impatient to attend the Death bf an Old Man + This Viltory Raleigh, lib. $; 
of Flaminius over me, who amt diſarmed and betrayed into ©4Þ+ 6+ $+ 2+, 
bs: hands, ſhall never be numbred among the reſt of his Heroi- 
tal deeds ; No, it ſhall make it marifeſt to all the Nations 

the World, how far the ancient Roman virtut is degenerate 
and corrupted; for ſuch was the Noblenefs of thtir Forefa- 
thers, 4s when Pyrrhus invaded them in Italy, and a; ready 
to give them Battle at their own doors, they gave him kyow- 
hd, t of the Treaſon intended againſt him, by Poyſon, whereat 
thoſe of a later race have imployed Flaminius, 4 man who 
bath beretofore been of their Conſuls , to praftiſe with Praſi- 
a, contrary to the Honour of a King, contrary to his faith 
tivh, and contrary to the Laws of Hoſpitality, to ſlaughter 
& deliver up his own gueſt. 
- V: Though Kingdoms and States are looked upon ag 

laces of Refuge, yet that muſt be underſtood for thoſe 
ba are perſecuted with cauſeleſs -hatred, not to fuch as 
have committed that which is injurious to humane Socie- 
MA or to other men, Gilipps the Laconian in Diodorus 
iculus, ſpeaking of the Right of ſuch miſerable Fugitives, Li. 14 

Gaith, They that introduced theſe Rights at firſt, meant the un" 155 
fortunate ſhould expeft mercy, the injurious puniſhment —— 
Aﬀter—-Theſe men, if by the unjuſt deſire of that which is 
anothers, they bave fallen into theſe evils, muſt not =—_ 
Fertune.nor impoſe on themſelves the name of Suppliants, for 
that by right belongs to them that have an innocent mind and 
adverſe Fortune, K 2 Carmy 
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They of Hel. 
land lately de- 
livered u> the 
famous poiſon- 
ing Cook thar 
had beenin the 
wicked Con- 
ſoiracy with 
the Counteſs 
ot Siſſon; 1n 
France, 
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Carum occidiſti , dum vis ſuccutrere : nullum 
Crimen habes ; manus eſt ibi purior, ac fuit ante. 


But the life of thoſe men full of wicked afts ſhuts up againſt 
them all places of Refuge, and leaves no room for compaſſion. 
Cicero hath a Saying out of Demoſthenes : We muſt ſhew com- 
paſſion to thoſe whom Fortune, not their own evil Deeds, hath 
made miſerable. And by the Holy Law, when any one 
had been ſlain by an Ax flipping out of anothers hand, the 
Cities of Refuge were open : the moſt holy Altar it ſelf 
was no protection for thoſe that had ſlain an innocent man 
maliciouſly, or had troubled the Commonwealth ; which 
Law Philo explaining ſaith , Unholy men have no entertain- 
ment in the Holy place. Lycurgus the Orator relates, that 


one Calliſtratus, having committed a Capital fault, and 


adviſing with the Oracle , received anſwer, That if he 
went to Athens be ſhould have right: and thereupon in 
hopes of impunity he fled to the moſt holy Altar there, 
notwithſtanding which he was taken from thence and put 
to death by the City moſt obſervant of her Religion, and 
ſo the Oracle was fulfilled. Princes indeed (faith Tacitus) 
are like Gods, but neither do the Gods hear the Prayers 
of Suppliants unleſs they be juſt. Such then are either to 
be puniſhed or delivered vp at leaſt; yet ſurely this hath 
been obſerved to extend only to thoſe crimes that touch 
the State, or at leaſt are of a yery hainous nature ; ſome- 
times they are expreſly ſtipulated by Leagues to be deli- 


yered up; however this is to be obſerved, that ſuch ſort of 


Fugitives and Suppliants, be they Foreigners or Subjets, 
are to be protected till they have been fairly tryed ; and 
if that whereof they are accuſed be not forbidden by the 
Law of Nature.or Nations, the cauſe muſt be tryed and ' 
adjudged by the Municipal Laws of that Kingdom or State 
from whence the crime doth ariſe. From which it may be 
obſerved, that a fault committed in England, and the per- 


ſon flying and requeſt made, yet by reaſon that none can 


by the Laws of that Nation be tryed but per Pares, nor 
then but in-perſon, it will thence follow that ſuch may* | 
feem out of the general rule; howeyer it may ſtand with 
the higheſt reaſon, that the fa&t and proof being remitted - 
over with the requeſt , there may appear a juſt ground 
for the demand. 

FR VI. What- 
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. VL- Whatever the opinion of thoſe Writers have been, 
the practice of latter Ages have ſeemed to incline other- 
wiſe. Queen Elizabeth demanded organ and others of 
her Subjects fled into France, that had committed Treaſon 


againſt her; the anſwer of the French King was, Sz quid 


in Gallia machinarentur , Regem ex jure in illos animadver-= 

ſurum;, ſin in Anglia quid machinati fuerint, Regem non poſſe 

de eiſdem coonoſcere, & ex jure agere;, 'omnia Regna profu- 

$% eſſe libera;, Regum intereſſe, ut ſui quiſque Regra liberta- ; 

12s tueatur, imo Elizabetham non ita pridem, in ſutm Regnum 34 Eltz. Came 
Mountgumerium, Principem Condeum, & alios e Gente Gal- |, 36. g 
lica admiſiſſe, &c, and they were never delivered up; but ,,,, ; 35. 
the like was not returned by the King of Scotland, for he 

promiſed that he would tranſmit Fernihurſt and the Chan» 

cellor too, if they were convicted by a fair Tryal. 

Perſews King of Macedon in his defence to Martins, ,;, j ., 
ſpeaking of thoſe that were ſaid to have conſpired againlt cp, z7, 
Eumenes ; So ſoon as I was admoniſhed by you, and finding | 
the men in Macedonia, 1 commanded them away, and charg- Ann 1650, 
ed them never to return into my Dominions. The Cry of the 
late Koyal Wartyrs Blood juſtly procured them of Hol- ,, 1. 
land to deliver up the Regicides to the injured Succeſſour. bernern wad 
And from the Crown of Denmark it was expreſly ſtipula- Crowns, Feb, 
ted they ſhould be delivered, in theſe words : Jtem quod 13: 1550, 
ſs qus eorum qui rei ſunt illins nefand; Parricidii in Regem Ra 
CAROLUM Primum beatiſſime Memorie admiſſi, ac tice 2 
legitime de eodem ſcelere attinfti,condemnati,vel convitti,C*c. 

*If any of them who are guilty of the horrid Murder com- 
*mitted upon King CHARLES the Firſt of bleſied 
*Memory, be either now in the Dominions of the King 
© of Denmark, and Norway, or ſhall hereafter come thi- 
*ther, that as ſoon as it ſhall be known or told to the 


. *King of Denmark, or any of his Officers, they be forth- 


*with apprehended, put in ſafe Cuſtody, and ſent back 
*into Exgland, or be delivered into the hands of thoſe 
*whom the King of Great Britain ſhall order to take 
*charge of them, and bring them home. 

. VII. Moſt certain it is, if War be threatned to a Na-., 
tion or People, if they deliver not up the offender, though ,,;_F- Queen 
perhaps he is ipnocent, and that ſuch is the malice of his x/-a42th pave 
the Scots a more equitable anſwer, when they demanded Bothwell, ſhe an'wered, nat 
ſhe would eicher render him up, or ſend him our of England, Camden Aus: 1553. 
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enemies, that they know they will put him to death, yet 
he may be deſerted, eſpecially if that Nation or Kingdom 
is inferiour to others; but then the ſame ought not tobe 
done raſhly. The 7:aliar Foot that forſook the unfortu. 
nate — before all was loſt, being aſlured of Quarter 
from the Victoriqus Ceſar, were condemned by moſt thas 
reported the Story of that day. | 
Pope Ale:xandtr (in that mortal Feude between himand - 
the Emperour Frederick,, who favoured Oftavianthe Anti- 
pope) fled diſguifed to Venice, the Dake and Senate being 
jealous that the Emperonr would demand him, ſent an Em- 
baſſy to the Emperour to endeavour a:Mediation and.Peace,, 
which was no ſooner offered, but the Emperoxr broke out: 
into.a rage, bidding them-go home, ſaying ; © Fell your 
© Prince and People, that Frederick the Roman Emperoue 
* demands his Enemy , who is.come to-thems for fuccour, 
* whom if they ſend not preſently bound hend and foot, 
*with a ſure Guard, be will proclaim them, Enemies ta 
*him-and the whole Empire, and. that there. is neithes Al 
© Lance orLaws.of Nations which ſhall beable to-fxce them 
* from revenge for ſuch an injury z to proſecute which, . 
© he is reſolved to overturn all Divine-and Humane Laws, 
* that he will ſuddenly bring his Forces before their Cityz, 
© and contrary to their expectation, plant his /i&orious 
© Eagles onthe Market-place of St. Mark, . This Meſlage 


* being faithfully delivered, the Senate.decreed Arms, Arms; 
ke and while they were preparing, News was brought thes 


Otho , the Emperour*s Son, and. General of the Ceſarins 
Fleer, was entred: the Gulph with: ſeventy five Gallies; 
the moſt valiant and. religiousSehaſtsano Cyayi reſolved to 
meet him, and. having}encountred them: on the Coaſt of 
tfria, defeated Ortho and all his Naval Forces, taking 

orty eight Gallies, Ocho their Admiral and the reſb either 
burnt or deſtroyed ; he returned in- Triumph: for Yee, 
and not long after Fredersck, became conyerted, that Hea- 
ven fights the Battels of the Innocent, andion his knees 
beg?d pardon of Alexander the fugitive Pope. 

Lewis the Eleventh of France required:by Ambaſſadors 
of Philip Duke of Burgundy, the delivering up of Sir Olwer 
ae la Marche (who being a Burgundian, had wrote (as was 
conceived) ſomewhat againſt the Claim of. the French to- 
ſeycral Territories) upon a publick Audience at Li 
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they wert anfivered by Duke Philip, That Oliver was Sre- 
4rd of bis Houſe; 4 Burgundian by birth, and in no reſpett 
ſje to the Crown of France; notwithſtanding if it could 
be proved that he had ſaid or done any thing againſt the 
Kings Hononr , ee would ſee him puniſhed according as 
his favlts ſhonld deſerye. 

VIII. Butadmitting that ſuchan Innocent Perſon ought 


. not to be delivered uþ, whether he is bound to yield him- 


felf; by ſome it is conceived he ought not, becauſe the 
fattite of Civil Societies, which every one hath entred in- 
to for his own benefit, doth not require it; from which it 
follows, that though ſuch perions are not bound to that by 


* right, properly fo called, yet it doth not follow, but in 


charity he ſeems bound to do it; for there be many offices 

not © po Juſtice, but of loye, which are not only per- 

fortned with praiſes, but alſo cannot be omitted without 

blame; and ſuch indeed istheadt of ſuch a perſons volutt- 

O94 x 77 war gg the livesof an Innocent 

multitade before his own. Cicero for P. Sextus, If this had 1dem do finibus 
happened to me ſailing with my Friends in ſome Ship, that Pi- 3+ 77 bonus & 
rates ſurromnding us ſhould threaten to ſink, ws, except they [ = ' oo” -_ 
would deliver 'me, 1would rather have caſt my ſelf into the pouert, oficiz 
Sea, to preſerve the reſt, than to bring my Friends either to mn ignaras, uth« 
gertain death,or into great danger of their life. The Requeſt at: omniam 
of the Noble Strafford is freſh in our memories, ar 6 rmaggoary 


alicuns aut i >, 

conſulit., And in Livythere is a moſt excellent ſaying of ſome Molofſians : Equidem pro 

ork _ opperaſſent ſape fand» audivi z qui Patriam pro ſe perire £qum cenſerenty 
prim jant, « HD. 45. 


IX. Bnt whether ſuch an Innocent Perſon may be com- 
_ to do that which perhaps he is bound to do, may 
a queſtion , rich men are bound by the precept of 
Merey to give alms to the poor, yet cannot be compelled + 7e,, pee. 
to gtye* it is one thing when the parts are compared þ cole Intit.3, 
_ ory mp er when Soperioursare _— fol: 199. _ 
jects, for an equal cannot compel his equal, "rn 
but unto that which is doe by right frictly rod, yet viſe F 4m af 
may aSuperiorcompet his [nferiour cothings which vertue progi, Ziv. !. 74 
commands ;- in a Famine to bring out proviſions they Satius judice- 
have foted n » to yield him * to death thar deſerts his 7 eſſe 4x 
Colours, or tarns Coward, to mult thoſe that wear ex- 7,7. 7,7, im. 
cellixe apparel Þ. And the like Fhocioz, pointing to his ſam malti« 
K 4 dear tudinem, 


152 . Df Pyotecion by the Laws of Naffons; 

The Son of dear Friend Nicocles, ſaid, Things were come to that extrez 
_ ». _ mity, that if Alexander ſhould dtmand him, he ſhould think, 
of Ah a be were to be delivered up. It hath ſeemed that ſuch an In- 
Fahet,char he nocent perſon might be deſerted and compelled to do that 
contended whichCharity requires; but the late ROYAL MARTYR 
with war me Teerned of another opinion, when he came to dye, inthg 


regs = En. Caſe of the. Britiſh Protomartyr Strafford. 


pire of the World 5, this Pompey entertaining Anthony and Auguſte in his Galley, the Cap- 
tain which commanded it, demanded leave of him to weigh Anchor and to carry away 
his Gueſts, and to make his Rivals Priſoners : he anſwered him, That he ought to 
have done it without telling him of it, and ſhould have made him great, without ha- 
ving made him forſworn : certainly an honeſt perſ6n'will never be of rhe mind of this 
Captain 3 therefore in ſuch extremiries, Counſelors either for: high _ or it 

- the great neceſſities of their Prince, ſhould ſerve rheir Yaiters with their Eſtares and 
Goods, bur nct with their Honour and Conſcience, © | "7 
X, But this delivering up does in no reſpet extend tq 

Soveraign Princes , who are by Divine permiſſion un- 

fortunately driven out of their own Country ; and there- 

fore memorable is the great Treaty commonly called by 

12H.79, the Flemings, Intercurſus Magnus, where there was an ex- 
Lord Bacon's preſs' Article againſt the reception of the Rebels either of 
the Jevemt, Henry VII. or of the Arch-Duke of Burgundy by others, 
L al 162, + purporting, That if any ſuch Rebel ſhould be required 
abs by the Prince, whoſe Rebel he was, of the Prince Conte: - 
derate, that forthwith the Prince Confederate ſhould by 
Proclamation command him to ayoid the Country, which 
if he did not within fifteen days, the Rebel yas to ſtand 
proſcribed and put out of Protection: ' But a Prince, Of 
one that hath a Soveraign Power, and had been contend- 
ing for his Right, but ſucceſs not-crowning his hopes, 
occaſioned his flight, hath always been excepted ; to de- 
liver up ſuch, is even againſt Nature and the Majeſty of 
Power; and therefore it is very remarkablewhat attempts 
were made for E. 4. H.7. nay in the yery Treaty of 1n- 
tercur ſus Magn it is memorable, that at that time Perks 
Warbeck was contending with H. 7. for the Crown of 
England by the Name of Richard Duke of Yorks younger 
Sor and ſurviving Heir Male of Edward the Fourth. My 
_ Bacon does take a particular notice , that Perki# 
Warbeck iti that very Treaty was not named nox contain- 
ed, becauſe he'was' no Rebel, but one thai courended 
for the Title.” *Aﬀterwards when Perkin was fled yo 
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Scotlang,and there received by the Scopiſh King. Hhery the 
| Seveath ſent to have Perkzn delivered up, and it was one 
of the principal inducements of the King to accept of 
a Peace upon that condition, giving for an argument, thar 
Perkin was a Reproach to all Kings, and a perſon not pro- 
tetted by the Laws of Nations; but the Scarch King pe- 
remptorily denied ſo to do, ſaying, That he (for bis part ) 
was n0 competent Fudge of Perkins Title, but that he had re- 
ceived him as a Suppliant, protetted him as a perſon fled for 
refuge,eſpouſed him with his Kinſwoman, and aided bim with 
Arms, upon the belief he was a Prince, and therefore he could Lord Bacon 
not now with his Honour ſo unrip, and (in a ſort) put a lye Hiſtory of Hen- 
upon all that he had ſaid and done before, as to deliver him up == ——_y 
to bis Enemies. This was ſo peremptorily inſiſted. on by” * 7” 
the Scorch King, that Henry the Seventh was at length 
contented to wave the demand, and conclude a Peace 
without that Article; notwithſtanding the King of Scor- 
land had often in private declared, that he ſuſpedted Per- 
kin for a Counterfeit. What endeavours were uſed by 
the late V/urper with thoſe of Holand and with Cardinal 
HMazarine concerning his preſent Majeſty, and how his 
Royal Perſon and Brothers were after the Murder of their 
bleſſed Father like Partridges hunted from place to place, 
the World and the ſhameful ſtories of that Age can too 
well evince. But on the other hand,as we have ſaid, thoſe 
that have committed offences that ſtrike direftly at Go- 
vernment and theMurder of their reſpective Princes, have 
found but cold harbour in the Territories of Foreign Prin- 
ces ; however in caſes of like nature Princes have often 
ſtipulated with each other for the delivering up offenders 
of that magnitude as hath been already mentioned. 

XI. Perſons that have wronged or defrauded Kings of 
their Revenue, eſpecially in England, upon Letters of 
Requeſt to thoſe Princes whither they have fled, have 
been delivered up. | 
Some Florentine Merchants of the Society of the Fr;/co- 
baldj, being made Calleftors and Receivers of the Kings 
CuſtomsandRentsinEnpgland,Wales,lrelaxd,andC aſcoigne, 
running away with thoſe Monies, together with all their 
Eſtates and Goods for Rome, the King ſent his Letters of Ree. Rome 4n. 
Requeſh ta theYope, deſiring that they might be arreſted, 4 =: 2+ 4% 17. 
and their Perſons and Goods ſeized,and feng over to —_ "_ 

e 
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Clauſ. 8 E. 2, 
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ſe him for the dartizges he and his Subjects had ſuſtained 
by ther, promifing not to againſt them to the 
loſs of their limbs or lives. Upon which Letters, the 
Pope ſeized on their Goods, and not Fong after the King 
Writ for the ſeizing of their Perforis, for anſwering of 
other frands and injuries. | 

Fhe like was done for one Anthony Fazons, who had 
received 5co 1. of the Kings Monies, and running away 
with it to Lorraine, the King writ tothe ſame Dake, de. 
firing that ſearch might be made, and his perſon ſeized 
gpon,and his Goods ſecured in eyery place within hisTer- 
ritories, till he ſhould fatisfie the faid 500 /. 


C HA P., XIL 
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both Armies in Tar. 


War not yet att ually formed in the 
lace 


place, 

IT. Of Neuters, their duty conſidered | VIII. Where a Country is fully poſe 
in reference to either of the war- | ſeft , whether payment then is 
ring parties, _ 

HI. Conſiderations general touching | IX., Of the fate of thoſe that live on 
the ſame, and the chief matters | Frontiers,their condition confuder- 
that are 05jeFed by thoſe that ſcru- | ed in reference to procure their 
ple thereat, peace by Contribution. 

IV. The caſe flated generally in the | XN. Of interditiion by him to places 
queſtion propounded to our Saviour | from whom faith is owing , Con- 
of paying tribute to Czfar. . tribution” notwithſtanding being 

V. Inthe payment of Contribution to | paid , whether the ſame creates 
an Enemy, what is neceſſary to be | an offence in them. 
diſtinguiſht in the beginning of a | XI. Of the genuine conſtruZfion of 
War. ſuch interdit ions accordimg to the 

VI. Of a ſecond diſtinguiſhment | true intention of the ſame. 
drawn out of the firſt, of ſuch pay- | XII, Of the impunity and punt 
ments , when a War is attually| ment that ſuch innocent Offenders 
formed, may be ſubjefed to, in caſe of be- 

VII. Where a man pays, but miſlikes | ing queſtioned for the contempt by 
the cauſe, whether excuſable, the their right Governours, 


I. Of force nſed to Neuters whether 
lawful. 


I'FT is manifeſt, there is no Right of War over New= 
ters in War ; yet becauſe by occaſion of the War ma- 

ny things are uſually done agaiaſt ſuch (Borderers _ 

cially 
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cially} on pretence of neceſſity, there can be no excuſe 
for the a&, valeſs it be apparent neceſlity, and that the 
fame ought to be extreme, for then it Wy g_— righs 
over what belongs to another man; for in fach caſe, if 
the neceſlity be manifeſt, there may be ſuch a proportion 
exatted as the necelity requires, that is, if the Cuſtody 
ſdfices, the uſe of the thing is not to be taken ; if the 
uſe, not the abuſe, be necellary, yet is the price of the 
thing to be reſtored, Adoſes, when the higheſt neceſſity 
urged kim and the people to paſs through the Land of , : 
the /dumeans, firtt he ſaith, be would paſs along the bigh- See to this 

not divert ino their Corn-fields or Vineyards , if be purpole hisex. 

had need but of their water, he would pay 4 price for it. "Fe to hisSouldiers 
worthy Captains, both Greek and Roman, have done the near Sicily, 
like : In Xewophor the Greeks with Clearchws, promiſe the when be mar- 
Perſians to march away wxhout any damage to the Coun- or wand pe 
try, and if they might have necellaries for money, they he = 
would take nothing by force. This vertue is oft com- his March tho- 
mended, in * Belliſarius by Procopsus his Companion and row Africh, 
(Witneſs of his aftions. Vandal. 1. 

It. And as the Law dath preſerve the Eſtates andTerri- 
tories of ſuch Neuters, or thoſe that abſtain from War, ſo 
on the other hand ſuch ought to do nething for either 
Party, but eſpecially for him who maintaias a-bad cauſe, 
or whereby, the motions of him who wageth a juſt War 
may be retarded ;, and in a doubtful caſe they ought ro 
ſhew rhemfelves equal (as we have mentionedelſewhere) Exemplum no- 
t both in permitting paſlage, in affording proviſion for bile vide apud: 
the Legions or Navies, and ianot relieving the Befieged, 7m, 16.8 
It s the duty of the Athenians, if they would not ſide witly Thacydider |. 1," 
any party, ecther to: prohibite the Corinthians from raiſing . 
Souldiers outr of Attica, or permit them to-do the like. So the 
Emperor andConfederate Princes of the Empire,with the 
Cantons of Switzerland in the late German War, and ſoof 
the King, of England, who-was ſo-caretul-to preſerve the 
Neutrality,that he iſſued forth his Proclametions'to pro- 
hibite all perſons, of what condition ſoever, to-become 
Souldiers in the Service of any: of the warring Princes. Ir 
was objeCted by the Romans againlt Philip King of the Ma- 
cedonians, That the League was violated by-him two ways, 
bath beoauſe he did injuries to the-Fellows of the Roman j eople, 
and becauſe he aſſiſted the Enemy with aids and moxey. c he 

; ame 
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ſame things are urged by Ties Quintws in his Conference 
with Nabs, Yet thou ſayeſt, / have not violated you, nor 
your friendſhip and ſociety,how often ſhall I prove the con- 
trary ? In ſhort, wherein is friendſhip violated? by theſe 
two things eſpecially : Ff thou haſt my Friends for Enemies : 
if thou art a Friend to my Enemnes : he ts reckoned an Enemy 
who ſupplieth them with what is uſeful for the War. 

Hl. But now there are many things that are uſeful for 
the War worthy of ſome conſideration, the which are not 
ſo accounted at this day by the Laws of Nations; un- 
derſtand me, That I call the Law of Nations, which is 
at this day univerſally praCtiſed, as namely the ſupplying 
either or both of the warring Parties withMonies, or that 
w®.is calledContrebation. Now if the minds of the SubjeCts 
cannot be ſatisfied by the declaration of the cauſe, it will 
certainly be the office of a good Prince or General rather 
to impoſe upon them Contribution than Military ſervice, 
eſpeciaily whenthat Prince or General hath an Army ſuf- 
ficient to proſecute his deſigns, the which a juſt Comman- 
der may uſe as God doththe ready ſervice of the Devil. 

The moſt excellent Grotizs having moſt incomparab! 
treated on,andcleared all the important objeCtions again 
a juſt War, together with the incidents of the ſame ; yet 
this one main of Contribution or paying to both Armies, 
whether lawful, he hath not touched in any other words 
but theſe, Quod:ſub tributo utrique parti preſtando fattum 


diu in Belgico, Germanico bello nuper vidimu, eſtque id con- 


+ Grot. de Fure ſentaneum mori veteri Indorum +; and ſo cites a ſaying in 
Belli ac Pacis, Diodorus Siculus , of the Peace that thoſe People main» 


" ttb. 3+ Cap. 12, 


&. 4. ". 2, 
* Lb, 2, 


tained in their poſſeſſions by reaſon of ſuch Contribu- 
tions. But to many perſons this inſtance without further 
ſcrutiny, proves inſufficient ; for there are many, -who 
not finding this liberty in their conſciences, unneceſſarily 
chuſe rather to giye up their bodies to reſtraint, and to 
abandon their whole means of ſubſiſtence in this World, 
both for themſelves and their Children, (which ought not 
fondly to be done, unleſs we would be worſe than Infidels, as 
St. Paul faith) they ground their reſolution on this reaſon, 
that they know not whether the Monies they give may 
not furniſh to the deſtruftion of many Innocents, and 
perhaps the juſt Magiſtrate z yea, and the total ſubver- 
lion and ruine of their Country, Liberty and Religion F 

| an 


Lands, which GOD himſelf laid out for us, by which 


LINNMI 
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and therefore though men give and beſtow their own 

where they pleaſe, yet in ſuch caſes they may not ; there- 
fore it may not be impertinent to examine whether theſe 

be neceſſary ſcruples in themſelyes, and ſuch as admit of 

noexception of liberty, or whether thoſe ſcruples be rea- 

ſonable, or indeed meer ſcandal. 

IV. The Scribes and Phariſees ſought two ways to en- 
trap Our Saviour ; one was if he had blaſphemouſly 
taught a new Religion, and a new God, (viz. himſelf) 
they hoped the people would be provok”t to ſtone him 
for this, according to the Hebrew Law: The other was, Deur. 13. 
to bring him within the compaſs of Treaſon, as if he could 
not lead great Multitudes after him without traiterous de- 
ſigns; but this gin failed too, becauſe the Multitudes 
which followed him were always ready to defend him. 
However, when he was at Fernſalem, where the Roman 
Troops and Pretor were, they thought they had him 
ſyre, by propounding this ſubject to him: 

Is it lawful to pay Tribute toCeſar ? which was as much 
3s ta ſay, We who aredeſcended from Abraham, and are 
the peculiar People, to whom God hath given the large 
Priviledges of the Earth at home, to bathe our ſelyes in 
Rivers of Milk and Honey, to have full Barns and many 
Children; yea, that G OD himſelf will be adored in no 
other place of the World but at this our Fer«ſalem, and 
that abroad we ſhould triumph over the Barbarows and un- 
circumciſed World by virtue of that 4l5r5a, which he 
never ordered for any but our ſelves; how are we then 
in duty or conſcience to ſubmit now to the Ordinances of 
the Uncircumciſed Romans ? or what right can he have to 
exerciſe ſupreme Juriſdiftion oyer us, the priviledged 
Seed of Abraham, by levying of Taxes on our Eſtates and 


means the Emperour and Senate hold this very Temple in 
flayery, and inſult over our very Conſciences and Reli- 

jon, by defiling our very Sacrifices with the mixture of c 
mpure Blood ; which as they are the price of our Blood, 
anda Tribute far aboveCeſars, (payable in no other place 
but this Temple, which G OD himſelf built) ſo our 
Blood ought not to ſeem too dear to be ſacrificed for the 
liberty of theſe ; 'and though the Roman Srate could pre- 
tend,- yet what can this Ceſar pretend ? eyery _ Con-. 
clence 


© Cole 3. Iſtir, 
fol. 16, 17. 
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ſcience knows that it was but the other day he over. 
the Senate, in which reſides the true Juriſdition of Remey 
and if that were otherwiſe, yet how can he pretend toa- 
Title, unleſs poyſon be a pedigree, or violent vſurpation 
a juſt EleCtion, by which he who is but the greateſt Thief 
in the World, would now paſs for the moſt Soveraignand 
Legiſlative Prince? How then are we in conſtlence ob- 
liged to pay Tribute to this Ceſar ? Though tho Law- 
yers thought in their Conſdiences that they were riot to 
pay it, and that Ony Seviear likewiſe, as a Few, thought 
{d too ; yet they ſuppoſed he durſt not ſay fo muchin the 
crowd; nor yet deny it by ſhifting it off with ſilence, leſt 
the Reman Officers ſhould apprehgnd him : But when Ow 
Saviour ſhewed them Ceſar Face upon the Coyn, and 
bade them Render to Ceſar that which was Ceſar"s, and to 
GOD that which was GO D's; His anſwer ran quite 
otherwiſe, not as ſome would haye it, that by a ſabtilty 
he anſwered not to the point propoſed, for then the ſenſe 
of the whole Text would ſound very ill in ſach terms,vsz. 
If there be any thing dye to Ceſar, pay him it, and if any 
thing is due from yon to G O D, then pay it likewiſe; 
This had been a weakening of G O D's Right for Ce/ar"s, 
and to have left a defperate doubting in a neceſſity : *Tis 


Mar. 22, 20. beyondall cavil that OwrSeviowr?s opinion was poſitive for 


paying of Tribate to that Cefar, becauſe de fatto he did 
pay itz and the plain reaſon of it appedrs evidently in 
this his anſwer: Ceſar's Face was upon the Coyn, that is 
to ſay, Ceſar by Conqueſt was'in poſſeſiion of that Coyn, 
by poſſeſſing the place where he obliged them totake it y 
Coyning of Money being one Prerogative of Soveraigh 
Power. | 

V. But to come more clofe to the queſtion, whether 
Contribution may lawfully be paid: peyferre & inferrd 
bellum ;, the one is aftive, and properly at the beginning 
of a War, and ina place where yet no War is, and where 
its caufe only, and not its effects can be conſidered ; 
this caſe every thing ought to be very clear for warrantof 
a mans Conſcience, becauſe of the catamities which he 
helps to introduce, and is in ſome manner the author of: 
the other is paſlive, and there where War, or the power 
of War is attually formed, which is the caſe of this Diſ- 
courle, | x be 
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D\ Contributions in War. 
- VI. Secondly , We are to diſtinguiſh betwixt that 

ich cannot he had , nor the yalue of it, unleſs we 
aQually give it, and that which may be taken by the Law 
of War whether we cpatribute or no. 

VII. Mot certain it is, though a War be not yet aQty- 
ally formed in a place, yet 2 feruplivg conſcience, which 
likes not the cauſe, may bg exculed in contributing to it 
ig this one cale, viz. if ſome nymber of men, able to take 
what they ask, demand (with an armed power) the pay- 
ment of a certain ſumm to be imployed in War, then ig 
ſach acaſe,the man, whom we ſuppoſe, may pay it as 2 ran- 
ſom for his life, or give it as a man doth his purſe, when 
he is ſurpriſed in the High-way, becauſe to this man it 4. 4.2. 
isas much as if the whole Country were poſleſt with an 
armed power. So ſeveral Dutcbies and Sigmiories depen- pycopimcincte 
dent on the Empire, do in the preſent War between them third of Gorrh, 


and the Crown of France, pay Contribution at this day. of Totilas when 
he beſieged 


Rome, faith, Agricelis interim per omnem Italiam nihil mali intulit, ſed Juſſit eos ita, ut 
Pliti erant, terram perpetuo ſecuros colere, modo ut ipſt Tribura perferrent : This, faith Caſ- 
ſoduye, is the greateſt praiſe. 12, 15. 


But if the Perſon or Country be not for the time in full 
poſſeſſion of him whoſe cauie he ſcruples at, and that he 
or they have nat a probable fear of extreme dapger, nor 
28 probable aſſurance, that without his help the thing de- 
manded nor its value can be taken from him or them, then 
there's little excuſe remains for the a&, becauſe the very 
att (wbich his conſcience diſlikes) participates more of 
ation than of paſſion. 
VI. But where a Man or City is fully poſſtft by an in- 
vading power (be the ſame juſt or unju!lt) from whom he 
or they cannot fly, nor remove their lubſtance, moſt cer- 
tain the payment of Contribution is no gift any more than 
he (as above) who with his own hands. beipg ſet upon by 
Pirates or Robbers, puts his purſe into their bands ; for 
the Law calls not that a Gift, nor excuſes the party from 
taking it : And although the parties may imploy the ſame 
to the deſtrution perhaps of Innacents,and the like; yet 
that is an ation out of their power that give, as far as 44 F. 3. 14. 
winds and tempeſts are, to which two, as we contribute 4 4. 4- 3. 
nothing, ſo we cannot be ſcrupulous in our Conſciences £*& > Inflit. 
©ncerning their bad effects; nor is the ſame repognant?** ©* 
- on 
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C. 2. de Trevg. to the Canon Law , (which teaches us humanity, and the 
4 Pace, Mic. jmitation of all their vertues) and therefore perſons, 
an. whoſe lives are innocent and harmleſs, ought not to be 
ſubjected to danger or plunder , which hardly can be a- 
| : voided withont Contribution or Tribute. 
The quiet of IX. Again, thoſe that live on Frontiers, whoſe condi. 
theWorld” tion'is more tickliſhand deplorable, becauſe they are not 
'withour Arms, fully pofſeſt nor taken into the line of either party, theſe 
no Arms with- Jiveas it were in the Suburbs of a Kingdom, and enjoy not 
out Souldiers the ſecurity or priviledges of others, yet ſuch perſons 
x” nog an may lawfully contribute to both; for though they be but 
porn a 7:. Partly poſleſt by one, and partly by the other, in refpett 
' cit. Hiſt, 4, Of their ſudden abandoning them, yet both parties have 
the power of deſtroying them wholly; wherefore thoſe 
former reaſons which juſtifie thoſe fnlly poſſeſt, do alſo 
acquit the payments of theſe, for their condition here is 
more calamitous, ſeeing they are really but Tenants at 
Will, expoſed to a perpetual Alarm, and that both par- 
ties wound one the other only through their ſides, as thofe 
this day that are ſituate between France and Germany; for 
being perhaps Neuters in the War, they are in that caſe 
aps ghar by the Law of Artns to ſhew themſelves equal to both, 
' _ - Paritam, libs, 1 permitting of paſſage, in affording proviſions for the 
Grat. 1, 3.c. 17, Armies, and in not relieving the beſieged. 

X, Nor can the interdiCtion of him, to whom ſuch owe 
faith and obedience, any ways create the ſame an offence, 
fince the declared Wills of our Governours cannot make 
all thoſe of our acts fins, when we obey or ſubmit to that 
power, which againſt our wills, - (as much as agaiſt 
theirs, and it may be with more of our miſery) hath di- | 

veſted them of the power of their Rights, and depri- 

Grotivs de Jure Ved us of the power of their Government; and by the 

Bell.ac Pac.l.3. Laws of War, they who have overcome, ſhould govern 

c.8.$.11.c.12. thoſe whom they have overcome; and therefore what- 

S + ſoever isexaCted by the Conquerours, may juſtly be paid 
by the Conquered. 

And ſince Princes by their commands cannot change 
the nature of humane condition, which is ſubject naturally 
to thoſe fore-mentioned changes, it would ſeem exceed- 
ing hardto oblige us to almoſt moral impoſlibilities; and 
though thoſe political commands were as Laws, yet 

doubtleſs they ought not to be obliging, but according - 
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the Legiſlative Rule, which is cum ſenſu humane itbetil» Fure bac eventt 
* Gratis, this is that which is called: the preſumptuons #7 #94 24/ue 
Will * of a Governour, or the mind of a Law: for in, oh a 
extreme neceſſity it is to be preſumed, that both their jcife exiftime- 
"mills proceeding from the rigour of what they have de 27. 

clared, rather than by holding to that which is their ſup- ” Lee. ut vim, 
poſed right, introduce certain miſeries and confuſion, 6 ejuſt.& 
without receivihg any benefit thereby to themſelves.” * 

Nar could they of . Urrechr, and others of the conquered 
Cities in Hollayd, abandoned afterwards by the French, 
and entirely preſerved from deſtruction, .be condemned 
by their Confederates, for the fumms by them promiſed 
to the Enemy for the preſervation of the ſame. 

. Neither are ſuch Commands or Interdiftions without their Andheri 
ſenſe and profit, though they be not poſitively obeyed,for there- parently md 
by Governours ſhew to all the World, that they renounce ced by the 
no part of their right, no, though it be there where they Laws of Lea- 


cannot exerciſe any part of their juſt power. bein: JH 
the ſame remains, alchough che ſame King.or his Succeſſor be driven out ot his King- 
dom, for the right of the Kingdom remains, alchough he hath loſt the poſſcſlion, 
Gratis de Fure Belli ac Pacis, lib, 2, cap. 17. $. 19. 


XI. Now the true intention of ſuch Commands or In- 
terdiftions is, that the Enemy ſhould not by any means 
be aſliſted or ſtrengthned ;, but if ſuch prohibitions ſhould 
be obeyed, nay .at ſuch a time, whea they and all their 
ſubſtance are abſolutely poſſeſt by the Enemy, moſt cer- 
tain ſuch commands daſh againſt themſelyes, and the one 
countermands the other ; for if they refuſe to ſubmir in 
ſach a caſe, then they. da that which advantages their 
Enemies, becauſe at that time they will take all, whereas 
In caſe of ſubmiſſion they ask but a part. 

. X1l. In all Wars there arc always ſome, by whoſe dif- 
attections Enemies gain more than by their compliance, 
jaſt as Phyſicians do by diſtempers. 

And although, by after variety of ſucceſſes, the juſt Go- 
vernour ſhould recover that place, which ſo ſubmitted to. 
the power of their Enemics, and for that.reaſon ſhould 
—_ thoſe that were pliable to extreme neceſlity ; yertit 
oliows not upon that, that they who ſo conformed, ſin- 
ned, or did that which was abſolutely unlawful ; for we. 
well know that reaſon of State oft calls for Sacrifices _ | 
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there is no fault to expiate ; Oftraci/m and Jealonfie make. 


away thoſe who are known to deſerve moſt, but in tri 
right(whichis the termof this queſtion)the juſtGoyernor 


avght to look upon them as more unfortunate than faulty, 


bs. 


= —— 
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FT. The advantave that Princes have 
by a grnd Commander. 
II. The love that naturally proceeds 
| from the Mariners to thoſe that are 
valiant and generous, 


III. Princes in prudence ought nat to | 


liften to» much to the complaints 
egainft Commanders, 

IV. Of the faults generally conſidey- 
ed in Souldiers and Mariners, 

V, Of the puniſhments that generally 
wait on ſuch offenders. 

VI. Of Drunkenneſs, Swearing, and 
other ſuch ſort of impteties, nat to 
be ſuffered in Fleets. 

VII. Spres, if lawful touſe them by 
the Laws of Natzons, but being de- 
prehended are to ſuffer death; and 
how they are to be dealt withal by 
the Laws of England. * 

VIIL. It 5s not lawful for a Friend 
or Neuter to relieve an Enemy,and 
perſons ſo offending, how pumſl.t. 

IX. Ships taken as prize, the Ship, 
papers, and other matters concern- 
ing the ſame are to be preſerved. 

RX. Of things taken and acquired in 
War, how the right of them be- 
comes veſted in the Captors, and 
how that is to be underſtood by the 

Law of Arms. 

XI. To ſteal the Cables or other Fur- 
niture of the King of England's 
Ships, how puniſhable at this day. 


XII. Ships ſurrendred or voluntarily | 


yielded, how to be dealt with, 
ene 1» thoje- that ſhall reſiſt, if 
entred by force, whethev quarter 
may be refuſed. | 
XIII, Ships of War generally ought 


no? to be yielded; bur if entred or 


diſeble#, whether they may, not |. 


accept of qnarter, ftanding with 
the Oath called Sacramentum Ni- 
licare. 

XIV. Of obeying Orders, the ſame 
ought punually to be followed ; 
and if broken, though the att ſuc- 
ceeds well, whether the ſame fub- 
jets not the Atoy to puniſhment. 

XV. Of the obligation incumbent on 
Commanders and Souldiers to be- 
have themſelves valiantly, and 


the right of ſlaying an Eneny, 
whey 


e ud, 
XVI, Ships haw obliged by the Law 


of Arms for the aſſiſtance of one. 
anther, and of the duty of thoſe 
that have Fleets under thetr Con- 
wy. 

XVII. An Enemy beaten ought to be 
perſued, and how far it is lowful 
to ſlay ſuch flying with their hives 
in their hands, by the Law of 

- Arms, and how the reeking ſword 
ought to be governed. 

XVIII. Perſons exempted from the 
ſword by the Laws of Nature, Na- 

* tions, Civil and Canon, and by the 
Municipal Laws of ſome Coun- 
tries. 

XIX. Mutinying how eſteemed, v4- 
lu:d, and puniſhed at this day 
the prattice of Armies, and by the 
Laws of England. 

XX. Whether it be lawful to decoy 
the Subj:#s, Souldiers, or Mart- 
ners of an Enemy to- forſake bis - 
Prince or General, and to bring 
over bus Men, Ships, or AYns; ant 
where by Lam they may be recet- 
ved; and how ſuch deſerters may, 
be punifhed by the Laws of Nations 
and of England, XXl, Of 
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: 4x1. bf Seductts, Meſſage-carriers | —_— Of the general offences a Sed; 


and Decoers of Suntdiers, how to prniſhed. 

be hundled by t of Arms; | XXYI, Court Marſhals how eret#- 

xIt. Of t «heb  diſobty or } ed, and what operation their Fudg- 
yr theit ſuperlour Officers, how | ments have, and upon whom, 

| = XXVil. Fadges and Advocates 

It, Of rhitinjing, 4d thiſe rhat Power in reference to give an 

attin the ſame how puriiſh- | Oath, and the Admiral's power 

ed, though they have a juſt cauſe | how limited to the puniſhing of 
complaint. offences. 

XXIV. Of the cate incambent on | XXVIIL. Of mdimed Souldiers and 
Commanders antl Maſters of the | Mariners, and the proviſions that 
Great Ships, in reference to their | the Law makes far them at this 
ſafety, and the puniſhment of wil- | day. 
ful barning and deſtroying them. | XXIX. Of Triumphs. 


[A N Excellent General is an evidence of the Fortune 
| of a Prince, and the Inſtrument that occaſions. 
the happineſs of a Kingdom; and therefore when G OD 
makes choice of a Perſon to repair the diſorders of the 
World, or the good of a particular State,then is his care 
ſhewed in the furniſhing him with neceſſary Principles to 
andertake great matters; the thoughts are put in his 
Soul by that Eternal Commander to execute, he troubles 
and confounds his Enemies, and leads him as by the hand 
to Viftories and Trinmphs : And one of the greateſt ex- 
pedients whereof he ſerves himſelf for this purpoſe, is to 
raiſe unto him! excellent Men, both in Courage and Con- 
Ct, to whom he communicates his care, and who help 
him to bear the weight of Aﬀairs. Alexander had never _ 
conquered ſia, or made the Indies to tremble, but for 
Epheftion, Parmenio, and Clitus;, Ceſar gained many a Bat- 
tef by his Lieutenants; and the faireſt Empire of the 
World, which ambition and the evil of the times had di- 
vided into three parts, was reduced under the Dominion 
of Augnſtas by the valour of Agrippa; Juſtinian trium-. 
phet over Perſia, and deſtroyed the YVandals in Africa,and 
the Goths in Italy by the aid of. Belliſarius and Narcere : 
And it is moſt certain, that Noble Commanders are the 
Glory of their Princes, and happineſs of the People; on 
the other hand, bafe, cowardly, and treacherous Generals 
Te the ſhame of the one, and the deſpair of the other. 
I, Hence it is, that Souldiers and Mariners draw their 
tes of loye eyen to the mouths of Cannons with a good 
I, but mutiny and _ to the main Yard end a-. 


2 gainſt 
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tnſt one that is bad ; for to obey them who are not 
their Soveraigns when they do them hurt, when they in- 
fult and are cruel in cold blood, and baſe, cowardly or 
treacherous in Battel, is a ſad neceſſity for them, and a 
bard eſlay of patience; yet muſt they be obeyed, and the 
Souldiers and Mariners muſt not rebel or repine, bur ſub- 
mit till the Soyeraign redreſſes the misfortunes. 

III. Again, Princes ought not to liſten too much to 
the mutinous demands of the Crew, or any others, whoſe 
ambition watches their ruine, whereby to conceive anger 
againſt their Commanders, for it is eaſier to purge out the 
choler and diſcontent that is got under the hatches, than 
to provide Commanders of Condutt,Courage,and Faithful- 
neſs to govern their Expeditions. Bell;ſarixs, that moſt 
excellent Commander, who had no other crime than his 
Reputation, and was not culpable, but that he was power- 
ful, having conquered Perſia, ſubdued Africa, humbled 

 __ theGoths in Jtaly, led Kings in Triumph, and made ap- 
Precop1us Hiſt, pear to Conſtantinople ſomewhat of Old Rome ; an Idea of 
4 wa the ancient Splendour of that proud Republick; after all 
TR his eminent Services, this Great Perſon is abandoned to 
Envy : a ſuſpicion ill grounded deſtroys the value of fo 
many Services, and a ſimple Jealouſie of State wipes them 
yide Sir Walter 2ut of the memory of his Prince : but he reſts not there, 
Raleighl.$,c.6, for the demeanor had been too gentle, if cruelty had not 
S. 2. And in been added to ingratitude ; they deprive him of all his 
thar who!e Pa- Honours, they rob him of all his Fortune, they take from 
T rg him the uſe of the day and light, they put out his Eyes, and 
BU Lin ſhewn Teduce him to the company of Rogues, and the miſers- 
by Princes to ble Belliſarizs demands a charity, even that Bell;ſarins the 
many Brave & ChiefeCt General of his Age, and the Greateſt Ornament 
Novle Gene- of the Empire, who after ſo many Victories and Conquelts, 
als and COm- -7ccompanied with ſo high and clear a Vertue, and in the 
7: anders, there © ©. ; . 
particularly e- midſt of Chriſtendom, was reduced to ſo abject and lowa 
#umcrared, miſery, 
Nor was this cruel and haſty reckoning of 7uſtinian let 
ip without a cruel payment ; for Narcere, who was 4s 
well a Succeſſor in Merit as in Authority to Belliſarim, 
having notice of a diſdain, conceived likewiſe againſt him 
vpon a ſingle complaint,reſolved not to expoſe himſelf as 
a Sacrifice to their malice; and therefore thinking it bet- 
ter to ſhake off the yoke than ſtay to be oppratn _ 
poiled 
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m—_ the affairs of 7uſtinian, for the Goths revolted,and 
ortune would not forbear to be of the party which Nar- 
c&te followed, nor to find the Barbarian where fo Brave a 
Captain was ingaged. Therefore not one or many faults 
are to be liſtened to againſt Commanders, bur patiently 
heard and redreſſed,not to diſgrace or loſe them ; for ſuch 
having committed a fault, yet being admoniſhed by love, 
may endeayour by future Services to make recompence by 
ſome noble Exploit; but diſgraced, become Inſtruments 
often of danger and ruine to their Superiours. 

IV. Souldiers and Mariners faults are either proper ta 
themſelves, or common with others. 

Thoſe are common with others which other men fall 
into, and are correCted with like ordinary proceeding as 
other crimes of like nature, as Man-ſlaughter, Theft, 
Adultery, and ſuch ljke. 

Thoſe are proper which do purely appertain to the 
Naval Military part, and are puniſhed by ſome unuſual or 
extraordinary puniſhment : As are theſe; Not to appear 
at the over muſters or calling oyer the Ship, to ſerve un- 
der him he ought not to ſerve, to vage or wander long 


' fromonShip-board,although he return of his own accord, 


toforſake his F leet,Squadron,Ship, Captain,Commander, 
or Officer, to leave his ſtanding to fly over tothe Enemy, 
to betray the Fleet, Squadron or Ship, to be difobedient 
to his ſuperiour Officers, to loſe or ſell his Arms, or ſteal 


' another man's, to be negligent in his Officer's command 


or in his watch, to make a mutiny, to fly firſt out of the 
Battle, and the like, which are very frequently ſet forth 


inthe Titles of the Digeſt and Code of Military affairs, and 


other like Titles which accompany them. 

Arrian, who wrote the Life of Alexander the Great, 
obſerves, Every thing is counted an offence in a Souldier, 
Which is done contrary to the common Diſcipline, as to be neg» 
ligent, ſtubborn, and Cothful. 

V. The puniſhment wherewith Souldiers and Mariners 
are corrected, are thoſe corporal puniſhments, or a pe- 
cuniary mulCt or injunction of ſome ſervice to be done, or 
a motion and removing our of their places, and ſending 
away with ſhame, , 

By Capital puniſhment is underſtood for the moſt part 
death, or ar leaſt beating with Car with nine tails, as they 
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commonly term it, Ducking, Wooden horſe, Gauntlet, aud 
ſuch like, unlefs happily it be pardoned, either for the 
unskilfulneſs of the Mariner or Souldier, or the mutiny 
of the Crew or Company, heing thereto drawn by Wing, 
Wantonneſs, or for the commiſeration ax pity of the 
Wife and Children of the paty offending ; all which is 
left to the diſcretion of the Lord Admiral and others the 
Supreme Commanders, or Captains. 

VI. It is neceſſary that in Armies and Fleetsall manner 
of impiety ſhould be prohibited, eſpecially that of $wear- 
ing and Curfing ; for ſach are ſins ſa fooliſh, that they 
unawarestrip men into damnation, rendring men worſe 
than beaſts, by how much the mare they court that va- 
nity of ſin without any of the appendaot allurements 
which other vicious ations arg accompanied with, the 
ſame in theend teaching men to diſavow G OD in their 
diſcourſe and a(tions by their intemperate and inconfide- 
rate invoking bim in their Oaths. Againlt ſuch, 8s alfo 
againft thoſe that fþall give themſelbeg up to Curſing, 
Erecrations, Pzunkenneſs, Uncleanneſs, oz other ſcan- 
dalous actions in derogation of God?s Ponour, andcozrus 
ption of gepd tnanners, Fineg and Impziſonment, oz ſuch 
other puniſhment map be infliged. on them by a Court 
Marſhal, which is now reduced to the forfeiture of one 
days pay; but for drunkenneſs the ſame extends not to 
Commanders, or other Commiſſion and Warrant-Ofi- 
cers; for they upon conviction before the Admiral ſhall 
be rendred uncapable of their Command. 7 

And a Lyar convicted on Ship-board, ſhall be hoiſted 
upon the main-ſtay with four Braces, having a Broom and | 
Shovel tyed to his back, where he ſhall continue an hour, 
eyery man crying, Alyer, alyer, and a week following 
he ſhall clean the Ships head and ſides without hoard, ac- 
cording to the ancient praftice of the Navy ; if he re-: 
ceives greater Wages than for an able Seaman, then half 
a days pay. | Ee 

\ VII. By the Laws of Nations, Spies may be ſent to ſur- 
vey the Enemy?s Force, Fleet, Sration or Squadron, and 
make diſcovery of whatſoever may give advantage to the 
perſons ſending*:' So Moſes and 7o!l:42 did into the Holy 
Za#1d. On the other hand being deprehended, iney are 
to be put to death, as Appian ſaith. But whether It be _ 
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fal to make Spies of the Subjects of that Prince with whom 
the War is begun, hath been ſome doubt :* It is not law- 
ful for a SubjeCt to kill his King, nor to yield up his 
Ships of War without Publick Council, nor to ſpoil his 
fellow Citizens, to theſe things it is not lawful to tempt 
a Subject that-remains fuch ; nor may any reply, That to 
him who impelleth fach a man to a wicked act, that act, 
as namely the betraying of his Enemy, is lawful; no body 
doubts, he may indeed do it, but not in that manner ; 
but yet if a SubjeCt will voluntarily deſert his Prince and 
Country, 5. e. fo enter into a correſpondency with the 
Enemy of it, without any impulſe but his own covetous 
or revengeful mind, ſurely it cannot be unlawful for the 
other to receive him. We receive 4 Fugitive by the Law 7 —__ 
of War faithCelſus,that is,it is not againlt the Law of War 1, at: 
to admit fach, even a Traitor, who having deſerted the * as was inthe 
Enemies part dlefteth ours; however ſuch perſons ought not Peace with Phi- 
to be rendered, unleſs expreſly ſtipulated *, but ought to {> © — 
be pardoned. By the Lats of England, if any Dffice:, © A119 
Douldier: 02 Pariner, in actual Service, and in pap in ce. jegar.rr, 
bis Pajeſties Fleet, oz atiy other perfon in the ſame, ſpall 28.35.Menand, 
give, hold, oz entertain any intelligence to oz with anp Proc#. dem 
King, Pzince oz State, being Enemy to oz any perſon * © 
in Rebellion againſt bis @Pajefty, bis Peirs and Duc- 9 5290S 
ceſſozs, withour leabe o2 anthozity from the King, Ad- + 2 Þ 
miral, Uice- Admiral, 02 Dfficers in Chief of any 2qua- 
d2zon, they are to ſiffer death. Now the bare receipt of 
a Letter or Meſſage from an Enemy, will not make a man 
{abject to the penalty of this Article; and therefore the 
fubſequent Article explains the precedent, in which it is 
provided, That i? any infericur Dfficer, Mariner, 02 
Souldfer ſhall receibe any Letter oz Meſſage from any 
King, Fozeiqu Pzince, State, 2 Yotentate, being an 
Enemp, 02 on thefr behatr, and if ſuch perſon doth not 
rebeal the ſame within tweibe hours, babing eppoztunity 
fo to dv, andacquaimt the Sup?rio? Cor:mander with it, 
liich perſon is to ſutfer death 5 ſo likewiſe, if ſuch Supe- 4+ 4 
rid? Dfficer, oz Mariner being acquainted therewith bp 
an infertour Dfficer, Mariner, o2 other, oz fuch 2uperio? 
Dfficer, Commander oz Bariner, in his cn perſon, re- 
ceibing a Letter oz Beſſage from anv ſuch Enemy 02 374 

bel, and Hil not in —_— tine reveal tye failie fo 
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the Admiral, Uice-Admiral o2 Commander of the. ®qugs 
d2on, ſhall ſuffer the like pain of deatb, oz ſuch puniſþ* 
ment as a Couft Parſbal ſball inflict. Now Spzes are put 
to death ſometimes juſtly by thoſe that manifeſtly have a 
Juſt cauſe of Warring by others, by that licence which the 
Law of War granteth ; nor ought any perſon to be moyed 
with this, that ſuch being taken, are puniſhed with death 
: far that proceeds not from their having offended againſt 
Ad Leg. Corn. ' the Law of Nations, but from this, that by the ſame Law 
; de Sicariss put. eyery thing is lawful againſt an Enemy : And every one, 
as.it is for his own profit, determineth either more rigo« 
* Tacit, Hiſt. 5. Touſly or gently: but that Spies are both lawful and praCti- 
cable, there is noqueſtion; for at this day by the general 
inſtruCtions of Fleets, there are always out of each Squa- 
dron ſome Frigats or Ships appointed to make diſcovery 
of the Enemy, and upon ſight to make fail,. and to ſtand 
with them, in order to take cognizance of their Force, as 
well Ships of War as Fire-Ships, and in what poſture they 
WM lay ; which being done, thoſe detefting Frigats are to ſpeak. 
: together, and to conclude on the report they are to give, which 
done, they return to their reſpeftive Squadrons ;, ſuch Ships 
1n ſach ſervice are not obliged to fight, eſpecially if the 
Enemies Force exceed them in number, or unleſs 'they 

ſhall have an apparent advantage, 
Bartol. Leg.nul. © VIII, Again, it is not lawfpl for anv, be he Eriend or 
a pow Neuter, to relieve an Enemy, tnuch leſs for a Souldier or 
: Mariner in pay : to ſupply him that conſpires the deſtruttion 
\ + of my Country, ts a liberality not to be allowed of : he is to be 
- Procop, Goth, x. accounted an Enemy that ſupplies the Enemy with neceſ- 
ſaries for the War ; and therefore by the Laws of War 
Stat.13 Car. 2. js ſoto be eſteemed; and by the Laws of England, If any 
©. 9, ArNie'5- perfon in the Fleet relieve an Enemy oz Rebel in time of 
| War with Boney, Uictuals,Powder,@bot, Arms,Ammu- 
nition, 02 any other ſupplies whatſoever, directly oz indi- 

rely, be (hall fuffer death. | 
Artic. 6s, IN. Ships being aſſaulted.and taken as pize, all tbe 
Papers, Cbarter-parties, Wills of Lading, Paſs-pozts, 
"FM and other Writings tohatfoe ber that ſhall be taken, ſeized 
02 found aboard, ar? to be duly pzeſerved, and not tozn 02 
made away 5 bvt the berp Dziginals are to be ſent tp 
entirely ard without fraud to the Court of Admiralty, 
oz to the Commander appointed foz that _rpote; ty 
020ver 
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$2der to the condemnation of the $P2ize, upon pain of the 
Captozs loſing their ſþare in the P2ize, and alſo ſubject 
to ſuch other - puniſhment as a Court' Warſbal (ball 
think fit. 
X. TheRight of taking of ſpoilwas approved of GOD, 
within thoſe natural bounds which bave beenalready men- 
tioned, as is further eyinced by the appointment of 
GOD in his Law concerning the Acquiſition of Empire 
over the conquered, after refuſal of Peace, All the ſpoil Deut. 20. 14. 
thereof ſhalt thou take unto thy ſelf, and thou ſhalt eat the Neoit 
of thine enemies, which the LORD thy GO D hath given 
thee, Hence it is, that things taken from the Enemy, 
preſently become theirs that take them by the Law of 
Nations, and ſuch acquiſition is called Natural, for not 
any cauſe, but the naked faCt is conſidered : And thence Zez.Nat. $. ule. 
a Right ariſeth; for as the Dominion of things began _ — I 
from Natural poſſeſſion, and ſome print of the ſamere- ,,,";. 
mains in the things taken in the Land, the Sea, and the 
Air, ſo likewiſe of things taken in War; all which in- 2«e armis que- 
ſtantly become theirs that firſt becomeCaptors : and from ſits ſent & 
the Enemy are judged to be taken away thoſe things alſo mig or 
which are taken away from the Subjects of the Enemy. 
But though this gives a Right to the Captors, yet that. 
iuſt be underſtood to the Soveraign, or to the State that 
imployed them, and not to themſelves; but if they have 
any ſhare of the Prize, the ſame proceeds by the conde- 
ſcenſion or grant of the Soveraign, which may be enlar- 
je or abridged as occaſion ſerves; and therefore by the 
wsof England, Ships of War having taken a Prize, the Artic. 7. 
Goods and all manner of Lading u to be preſerved,till Adju- 
dication ſha! paſs ;, but that is to be underſtood, where 
the Ship voluntarily yields : but Ships whom they ſhall 
aſault, and take in fight as prize, the pillage of all man- 
ner of Goods and Merchandizes (other than Arms, Am- 
munition, Tackle, Furnitures or ſtores of ſuch Ships) as 
ſhall be found by the Captors, «pox 5r above the Gun-deck By the donati- 
of the Ship, become theirs ;, but this is to be underſtood on of His Ma- 
where ſuch prize may lawfully be polleſt ; for there are #2 
_ when ſuch 2re not to be medicd with ; and there- 
ore it is againſt the rules of War in fight, if ſome of the 
Enemies Ships are there diſabled; yer thoſe S 1ips thar 
lid ſo diſable them, if they are in a condition to purſue 
$ tne 
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the Enemy, cannot during the fight take, poſſeſs, or burn 
Antic, 8. ſuch diſabled Ships, and the reaſon is, left by ſo doing ſome 
more important ſervice be loſt, but they are to wait for ſuch 
— mg till the Flag-Officers ſhall give command for the 
ame. 

Viuzzati, King of Algier, in the famons Battel of Le. 
pants, having behaved bimfelf very vyaliantly there againſt 
the Chr:/t+4ns,{o that he deſtroyed ſeveral of their Gallies, 
and others, he took amongſt the reſt theGallies of Piers 
Bua of Corſa, of the Prior of Meſſina, and Ludovico Tipico 
of Trabu, and Benedeto Soranza., the which he towed 
after him before the Battle was compleated ; but thar 
getting proved the loſs both of the one and the other ; 

Fiſt. Reipubl, for the Turks out of coyetouſneſs of the plunder,or othet- 

Vener. fel. 127, wiſe thronging into them, occaſtoned their taking fire, in 

128, which the Yi#ors in thoſe flames became Fi4ims,and after 
followed the total rout of the Ortoman Power. 

X]. It is almoſt impoſlible, but that in Ships of War, 
which in theſe days carry ſo conſiderable a force of men, 
there will he ſome amongſt them that have heads of kna- 
very, and fingers of Lime-twigs, not fearing to ſteal that 
from their Prince which is applicable only for the good. 
.of their Country , ſuch ſort of N:zghr-wolves when caught, 
are to be ſeyerely puniſhed ; and therefore to ftea! 02 tabs 
away any Cables, Anchozs, Sails, oz:any of the Ships 

Artic. 3, Furniture, o2 any of the Yor»der oz Arnie, oz Airmithitt- 
on of the Ship, ſubjects the offender to the pai'1s of death, 
82 to ſuch other puniſhment as the quality of the offence 
ſþall be found by a Court Parkhal to deſerve. 
ric. 9. X11. By the ninth Article, Foreign Ships or Veſſels taken 
4s Prize, without fighting, none of the Captains, Maſters, or 
Crzſu perſwa- Mariners being Foreigners, ſhall be ſtripped of their cloaths, 
ding Cyrus not 07 in any ſort beaten, pillaged, or evil intreated; and tht 
to give up Ly- perſons ſo offending being ob; ged to render double damage * 
«aro be pills- this Law molt expreſly doth'not extend to thoſe that ob- 
Sncctls-þin. ſtinately ſhall maintain a Fight; for moſt certain, by the 
Xm meam, in- Law of Arms, if the Ship be boarded and taken, there 
quit, mn res remains no reſtriCtion bur that of charity ; and if a Ship 
meas diripies, ſhall perſiſt in the engagement, even till the laſt, ard then 
nivil enim ad \;e1d to mercy, there hath been ſome doubr, * whether 


e 1 ita ad- ; . . 
poor” wake = quarter ovght to be given to ſuch; (for they may 1gn0- 


ſunt, tua illi perdent, Herd, lib, x, * Vithy, de Jure Belli, n. 45, Cf £0. 
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in the Ship in fit poſture for a Fight, as the breaking down the 

C abins,clearing of the Ships of all things that may impede the 

Souldiers in the preſerving the Ship and themſelves,and enda- 

maging the Enemy, and every ſuch Commander or Captain are 

in their own perſons, and according to their place, to hearten 

and encourage the inferiour Officers and common men to fight 

Ede. valiantly and couragiouſly,and not to behave themſelves faint- 
tic. 10. ly, under the diſgrace of being caſhiered,and if he or they yield 
to the Enemy, Pirate, or Rebel, or cry for quarter, he or 

they ſo doing, ſhall ſuffer the pains of death, or ſuch other pu- 

ans as the offence ſhall deſerve, Now, though Soul- 

diers or Mariners have obliged themſelves faithfully to 

ſerve in the Expedition or Navy ; yet that is to be under- 

ſtood no further than his or their power to do his utmoſt 

in his or their Quality; for though the obligation for the 

Service be taken in the ſtricteſt terms of undergoing 

death and danger , yet it is to be underſtood always con- 

ditionally as moſt promiſes are, viz. if the aCtion or paſ- 

ſion may be for that Fleet or Princes advantage ; and 

therefore if the Fleet or Squadron is beaten,and the Ships 

are diſabled, and left ſcarce without any to defend them, 

Lipfis de Mil, now the Souldiers or Mariners remaining can do no more 
Rom. l. 2. mo for their Prince than dye, which indeed is to do nothing 
—> 4 pling at all, but to.ceaſe for ever from doing any thing either 
preſſerh the for him or themſelves; in thoſe ſtraits therefore it is not 
Oath thus, 0b- repugnant to their Oath called Sacramentum Militare, to 
remperaturss agk quarter or ſtrike, and having beg®d a-new life and 
——_ taken it, they are bound in a new and juſt obligation of 
9352» ab Im. Fidelity to thoſe whom they were bound:to kill few hours 
prratoribus jax- before ; neither can the Prince or General expect by vir- 
ta vires : and tye of their former obligation to him, they ſhould kill 
ſuch, ſays he, any in. the place where the quarter was given : however 
py oy” ,. this Fidelity hath not its inception from the time of ta- 
cramentum, King quarter ; but when the Battle is over, and that time 
which is termed cold blood ; for without all controverlie, 

if a Ship be boarded, and quarter is given, yet if while 

the Fight laſts, the perſons Captives can by any poſlibi- 


* Gr Thy; IEY recover their liberty and Ship, they may by the Law 


Chichley did ſo of Arms juſtly acquire the ſame *. 


aboard the Katherine in bello, Anno 1666. inter Carolum Secundam && Celſos (ff Prepotens 
tes Dominms Ordines Generales Fed-rati Belgit. 
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"And ſince impunity is granted to ſuch unfortunate de- 

ſerters, yet it muſt be apparently evident and fully pro- 

yed, that they were reduced into a condition beyond all 

bope in the Battle : and therefore the Foot that forſook 

the Unfortunate Pompey before the Field was loſt, were \ 
juſtly condemned for the breach of the Roman Diſcipline 

and Law of Arms : and therefore the Article hath not po- 

ſitively declared death only, but added, or ſuch other 
puniſhment as the offence ſhall deſerve, which proviſion 

leaves the Action to be judged and puniſhed by a Council of 

War, who know beſt what's to be done in caſes of that 

nature ; however, 4 baſe or cowardly yielding, or crying 

quarter, us to be puniſhed with death, and that without mercy. 

XIV. The obeying of Orders hath in all Ages been in enoph. Cyr. 
mighty eſteem: Chryſantws,one of Cyrws Souldiers,being 7 lutarch, Qu, 
upon his Enemy, withdrew his Sword, hearing a Retreat _ 3 & 
ſounded ; but this comes not from the external Laws of yjde in Tir, * 
Nations; for as it is lawful to ſeize on theEnemy*sGoods, Ships of war. 
ſo likewiſe to kill the Enemy, for by that Law the Ene- 
mies are of no account; but ſuch obedience proceeds 
from the Military Diſcipline of ſeveral Nations. By the 
Romans it was a Law noted by Modeſtinus, T hat whoſo- Leg. deſert. D. 
ever obeyed not hisOrders, ſhould be puniſhed withdeath, «- re tire. 
though the matter ſucceeded well : now he alſo was ſup- 
poſed not to have obeyed, who out of Order without the Liv.lib.7.Man- 
Command of the General entred into any Fight. For if #4" imperia. 
ſuch liberty were lawful, eicher Stations would be de- | 


ferted, or (licence proceeding) the Army, Fleet, or Squa- 


dron would be engaged in unadviſed Battles, which by all 

means is to be ayoided. A. Capello, a Venetian Gentie- Tye order of 
man of an ancient ExtraCtion, having the Charge of the Battle is to be 
guarding of the Venetian Gulph *, met with the Barbary preſerved, and 
Fleet, whom he ſo aſſaulted, that he burnt and took di- 7 al! cates 
vers of them; among the reſt the Admiral Galley of Algier, qu ou 
(a Veſſel of vaſt bigneſs)which he brought with him away, keep in one 
and ſhe remains at this day a Trophy in the Arſenal of Ve- line as much as 
nice; theService, although Noble and Honourable, and may be; and 


ſuch as brought renown to the Republick, yer in regard 28" they 
have beaten 


ſome of the Enemy, yer muſt they nor purſue a (mall number, before the main of che 
Enemy be beaten or run, Nor ought they in chafing, chal: beyond fight of the Flag, 
and ar night all chaſing Ships are to return to the Flag, Inftr, 22, 23. in May 1, 1656; 
* Hiſtory of the Republick cf Venice, fol. 170, 171, 


it 
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it was an Aftion exceeding his Commiſſion, he was ad- 
judged to p_—_ $ (but his great Merit arid Alliance 
preſerved his life ) foch an exact obedierice that Sg 
expects to be to her Orders, be the ſaccefs never 

Artic. 11, glorious, And by the eleventh Article, Odery Captain, 
| Commander and ofher Dfficer, Seaman 0: @oufdier of 
any Ship, Frigat o2 Weſfo! of Uſtar, are diffy to obferbe 
tbe Commands of the Admital 62 otder bis Superioz, oz 
Commander of any 9quadzon, as well f67 the affauſt- 
ing and ſetting upon any Fle#f, Syuadzon, o2 hips of 
the Enemy, Pirate oz Webelos; 02 joyning Battle with 
them, oz making defence agatnft them, as all other the 
Commands of the Admira), 62 other bis Duperioz Coitt- 
mander. the difobeying of which ſubjefts him to the pains 
of death, or fuch other puniſhment as the quality or ne- 
| glect of his offence ſhall deſerye. 
Artic, 12, XV. Again, Ebety Captain amd all other Dfficers, 
Pariners and Douldiers of ebery Ship, Frigaf, oz Uef- 
ſel of War, all not in time of any Fight oz Engagement 
tithdzato oz kep back ; but en the other Hand, they are 
to come into the Battle, and engage, and do their utmoſt 
endeabour to take, fire, bill, and endanage the Enemp, 
Pirate 02 Rebel, and alli and retiebe all other bis Cor- 
federate Ships + and if they (þa?l pzobe Cotvards, they 
are to be dealt with as Cowards onght by the Law of 
Arms, which is ts fuiffex zrarh: Buy circumſtances of 
things may make alteration of matters, therefore there 
is added other puniſhment, as the circumſtance of the 
offence ſhall deſerve, or a Cours Mayfhat think fit. By the 
word Captain the Genera or Admiral isnot included, but 
, _. all Flag-Officers and others under them, are within the 
In milite uniss purview of the Szature by the denomination of the word 
CO Captain, &c. and the reaſon wherefore fuch Comman- 
—_ den: ders in-Chief are not within the Law,is, becauſe the Wea- 
; * ans homo plu- Pon of a General is his Truncheon,. but of all other Offi- 
ris fuit quam u- Cer$ is the Sword; a Gemeral is only to command, and the 
ntverſacivitar. reſt to.execute, for in the latter is the danger only of one 
Clearchus Co mans life, but inthe firſt is the hazardof all; therefore by 
newt onfilium, the Law of Arms n6:General or Admiral in Chief ought to 
rage fr. Expole their perſonto apparent peril, but incaſe of a ge- 
ret, ſed in'peforem ſe pugne gereret ; pugnantem enim corpore nil magni efficeret, ſi vero quid 
dun acceperit, amnes ſe perditurum quos ſecuni babtret, Pohb, Stra, lib, 2. 
neral 
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neral overthrow and manifeſt defeat. Peter Cappori the 
Famous Generel for the Florentines belieging Soianc, and 
encamping on the River Caſna,being in a place of danger, Guicciard. 1. 3; 
extremely induſtrious about planting his Battery,was ſhot 4%" 28. 
with a Harquebuſs, immediately upon which the Siege 
was raiſed ; yet on the other band, let it be examined 
where any famous Battle bath been obtained, and the 
ſame was not got, not only by the Conduct, but likewiſe 
by the ſingle and perſonal Courage of the General. 
There are ſome offices to be done, evyen to them from 
whom you have received an injury ; for reyenge and pu- 
niſhment muſt haye a meaſure ; and therefore the iflues 
of the Reman Wars were either mild or neceſſary : now Cicero Offic. r, 
when killing is juſt in a juſt War, according to internal & 2- 
Juſtice, may be known by examiring the cauſes or end of 
the War, which may be for the conſervation of Life and G79i#s de Fure 
Members, and the keeping and acquiring of things uſe- ay _ pr 
ful unto life; now in the aſſaulting of Ships, it happens * * 
that one is ſlain on purpoſe or without purpoſe ;, on pur- 
poſe can no man be ſlain juſtly, unleſs either for juſt pu- 
niſhment, as without it we cannot protect and detend our 
life, Goods, and Country, &c. That ſuch puniſhment 
may be juſt, it is neceſſary that he. who is lain have of- 
fended, and that ſo much as may be avenged with the 
puniſhment of death in the Sentence of 'an equal Judge. 
Now we muſt note, between full injury and meer misfor- Miſericordiz 
tune often intercedes ſome mean, which is as it were com- ?nfortuniss de- 
poſed of both, ſo that it can neither be called the att of ens de 
one knowing and willing, nor meerly the a(t of one ig- wats agir, nm 
noraut or unwilling. infelix, ſed its 
This diſtinftion by Themiſti«« is fully illuſtrated : You j4tus : And Ci 
bave made 4 difference betwixt an injury, a fault, and a Maha fay- 
misfortune , although you neither ſtudy Plato, nor read Ari- be. nan 
totle, yer you put their Dottrine in prafice ;, for you have muſt ſhew 
not thought them worthy of equal puniſhment, who from the compalſionto + 
beginning perſwaded the War, and who af terward were carried thoie whom 
with the ſtream, and who at laſt ſubmitted to him, that now _ QoC 
ſeemed to have the higheſt power ; the firft you condemned, the "mon yon 
ext you chaſtiſed, the laſt you pitied. Moſt certain, © made miccrs- 
ſpare Captives or Priſoners of War, is a command of blc. 
goodneſs and equity ; and in Hiſtories they are often com- 
mended, who when too great a aumber prove burdenſom 
; or 
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tians at the them, or detain them; though for Ranſoms ; as in the]; 
overthrow of Flem;ſh Wars with England. Se for the ſame cauſes, they 
| - can. 4 And that ſtrike or yield up themſelves are not tobe ſlain, 
; they ſhould fly (though there Is no proviſion made by Covenant.) In 
that would. Towns beſieged it was obſerved by the Romans, before the 
Polybius, vide Ram had ſmitten the Wall ; Ceſar * denounceth to the 
Tacitus Annal. 4 Jyatics, he would fave their City, if before the Ram had 
V4 Serram, Fouched the Wall, they. yielded ; which is ſtill in uſe in 
inreb. Franc.x, weak Places, before the great Guns are fired; in ſtron 
& Hen. 2. Places, before an Afſault is made upon the Walls + ; and 
Thucye. 1b. 3- at Sea, by firing one or two Guns, or hanging out the 
*Cefiit. 2+ bloody Fag, according as the inſtruftions are; however 
e belloGallico, - _.. — as - | 
+ Dinant in Till there be an abſolute yielding or quarter cryed, by the 
Germany be- Law of Arms, as well as by the above mentioned Article, 
ing taken by every Commander and Souldier is to do his utmoſt to 
Afſaulr, the take, fire, kill, and endamage the -Enemy, or whatſoever 


Town was ra- 
zed and burnt, 9y tend thereunto. 


and che, Priſoners all put to death, Vide Phil, Comin. lib, 2. cap. 1. 


X VI. By the Law of Arms, he deſerves puniſhment who 
doth not keep off force that is offered to his fellow Soul- 
dier ; and though it hath been conceived, if there be ma- 
nifeſt danger, that he is not bound to come in to his re- 
lief; for ſuch Commander may prefer the lives in his own, 

= - Ship before thoſe in another, yet that ſuffices not ; for 
I will defend ' eyery Souldier by the Law of Arms, isnot only bound 
> —_—_— to defend, but alſo to aſſiſt and relieve his Companion ; 
of my own Now Companions are in two reſpects, either thoſe that 
Blood,and par- are in aCtual ſervice with ſuch Souldiers. or thoſe that 
take in his dan- are not, but only committed to their protection or Con- 
, . Senec. de you. which are to be defended and guarded at the ſame 
" 4+ 15+ peril and charge that a fellow Souldier is ; and therefore 

= all Ships that are committed to Convoy and Guard, They 
Artic. 13> aredilgentiy and caretullp to be attended upon without 
delap, accozbing to their Inſtructions, in that bevalt; 

And wbofoever ſþall be faulty therein , and ſþall nof 

faitbfully perfozm the ſame, and defend the Sbips and 

Gods in their Convoy without either diberting to other 

parts oz occaſions, oz refuſing oz neglecting to fight M 

their defence, if they be ſet upon oz aſſailed, 02 running 


away cowardiy, andſubmitting thoſe-in' their Convoy to” 


hazard 


k 


$\ipio.Zmi- Of dangerous, choſe rather to let them all go than to ſly! 


\ 
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Hazard and peril, oz ſhall demand oz eract any Poney 02 
other reward from any Werchant 62 Maſter, ſoz conbep- 
ing of any ſuch Sbips oz other Ueſſels belonging to Pis 
Pajefty*s Subjects, -ball be condemned to make repara- 
tion of the damage to the Perchants, Dwners, o2 others, 
as the Court of Admiralty ſþall adjudge, and alfo be pu- 
niſþed criminally accozding to the quality of their often- 

ces, be it by pains of death oz otber puniſhment, accozd- 
ing as ſball be adjudged fit by that Court Parſbal. 
.. Protection of Convyoys by the Laws of Nations is of a 
reat utility to a Kingdom or State ; therefore when vio- #!1am kuwrei 
. lence isoffered to thoſe Ships under Conyoy,they are not *” + ws 4s 
faid to be done to them, bur to thoſe Ships of War under A197... 
whoſe Guard they paſs; and therefore when violence is poenam con- 
offered to ſuch, publick revenge is let in, according to lurgir. Plin, 

that of Tacitus, He ſhould provide for their ſecurity by a juſt Ht Nat 8.16, 

revenge.. Now that ſuch Ships may not ſuffer wrong from 

ſuch Invaders, two ways may be taken by the Convoys z 

firſt, by deſtroying him or them that ſhall have attempted 

and committed any Hoſtile aCt againſt any thing under 

their proteftion : ſecondly,by all ways imaginable endea- 

your the weakning his or their Force, that he or they may 
. not'be able to do any other or further hurt; therefore 

there is no doubt but vindication to theſe ends is within 

the bounds .of Equity, though this is no more than pri- 

yate; : yet if we reſpect the bare Law of Nature, abſtrat 

from Laws Divine and Humane, and from all not neceſ-; 

fary accidents to things, it is not unlawful whether the 

fatisfaftion or revenge is taken by the Convoy Ships 

themſelyes or the wronged ones under his or their Guard 

and ProteCtion, ſeeing it is conſentaneous to Nature, that: : * 

/ man ſhould receive aid from man; and in this ſenſe may 

be admitted that ſaying of Cicero, The Law of Nature 

"| # that which comes not from opinion, but innate vert : 

Among the examples of it is placed Yindication, which he 

oppoſes to favour, and that none might doubt how much 

he would have nnderſtood by that name, he defines Vin- 

dication, whereby, by defending or reven ging, we keep off 

force and png from us and ours, who ought ta be dear 

antes, and whereby we puniſh offences. 

| Now thoſe Ships that are not under Convoy, but in- 

paged in fight, are faichfully - be relieved; and nos: 
» | Ore 


F,. Artic. 14 


Ptcr. 


—_—_ thoſe of them flying , noz ought ſuch either'-theough 
25 in the X11, COlvardize, negligen-e, oz diſaffection fozbear the aſſiſting 
$. of this Cha- of 8 knoton' friend in view, to their utmoſt power, the 
breacly of which ſubje&ts the offenders to the pains of 
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fore if a Squadron ſhall happen to be oyer charged and 
diſtreſſed, the next Squadron or Ships are to make to- 


wards their relief and aſſiſtance upon a ſignal given them; 


which is generally given in the Admirals Squadron by'a 
Pendant on the fore-top-Maſt head of any Flag-Ship 7 in 
the Yice- Admirals Squadron, or he that comniands in 
Chief in the ſecond place, a Pendant on the main top- 
Maſt head, and the Reer- Admirals Squadron the like: but 
theſe ſignals ſometimes change, according to the wiſdom 
and reſolution of the Admiral. Again, Ships that are dif- 


+ abled by loſs of Maſts, ſhot under water, or the like, ſo as 


they bein danger of ſinking or taking, the diſtreſſed Ships 
generally make a ſign by waft of their Fack, and Enſigns, 
and thoſe next to them are bound to their relief; but yet 
this does not always hold place : for if the diſtreſſed Ship 
is not in probability of ſinking,or otherwiſe encompaſſed 
with the Enemy, the reliever is not to ſtay under pretence 
of ſecuring them, but ought to follow his Leader and the 
Batt'e, leaving ſuch lame Ships to the Stern-molt of the 
Fleet ; it being an undoubted Maxime, That nothing but 
beating the Body of the Enemy can effeftually ſecure ſuch dif< 
abled Ships.” 

 XVIL Itis not enough that men behave thewſelyes 
valiantly inthe beating of an Enemy, for that is not all, 
but the reducing of them into a condition to render right 
either for damage done, or torender that which is right 3 
which cannot well be done without bringing him to exi- 
gences and ſtraits ; and therefore if the Enemy, Pirate, or 
Rebel be beaten, None, neither thzough cowardize, ne* 
gligence, oz diſatfection, ought to fozbear the-purſuit, and 


death, or at leaſt ſuch puniſhment as a Court Marſbal ſhall 
think fir. =p ho Vie : 
Empires are got by Arms, and propagated by V1ctoty 
and by the Laws of War, they that have overcome, ſhould 
govern thoſe they have ſubdued. Hence it is, that Ge- 
nerals having compleated a Conqueſt in a juſt War, 


in chaſe or otherwiſe haye taken the Ships or Goods of 


the Enemy, have abſolute power oyer the Lives, 


Sd. od. Ai. ee. oo i i 
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are without puniſhment. 


Ni ac Pack, 


out of duty. | 
XVII. Again, Generals in the meaſure of killing, look 
commonly ro further than the deftruction of thoſe who 
by force of Arms oppoſe them; and though Ships or Ci- 
ties are taken by afſault, the which by the Laws of War 
fubjeQts every individual to the mercy of theConquerour 
yet Children, Women, Old Men, Prieſts, Scholars, an 
Husbandmen are to be ſpared ; the firſt by the Law of 
Nature, according to that of Camille : We have Arms, In Vita Camilli4 
fays he, not againſt that age which even in taking Cites is £iv.lib.t,O 5s 


ſpared, but againſt armed men, and this is the Law of Arms 


amongſt good men ; by which we are to note, that by the 
words good Men, as is obſerved, we mean the Law of Na- Grotine de Furs 


fare, for ſtriftly by the Law of Arms the ſlayers of them 5e#i ar Pacie, 
lib. 3. cap. 11s 


= 4 who obſerves, 
many pretences may be found our againſt men of marure age, bur againſt Infanes, 
chany k ſelf can find nothing to ſay, as being clearly innocents. 


Now that which hath always place in Children that 
bavenot attained the uſe of Reaſon, for the moſt part pre- 
walls with Women ; that is, unleſs ghey haye committed 

M 2 fome 


* Grot. df Fuſs — 
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ſomething peculiarly to be avenged, or do uſurp manly 
Herod. i1Vita offices, as flinging of ſtones from the Walls, pouring 
Mazimin. fil. down burning Pitch, Brimſtone, and the like bituminous 
417+ ſtuff, firing of Guns, and the like; for it is a Sex that 
bath nothing to do with the Sword, that are capable of 
k that clemency, 
- Papin. n'lis The like for Old men, who, Papinizs obſerves, are 
os fn Dotto beſlain , ſo for Miniſters of Sacred things, even 
Y3.D. by Barbarous Nations have had them in reverence and pre- 
1 Sam. 10.. & ſervation as the Phjl;ſtins,enemies of the Fews,did to the 
1/Sam, 19.18. Colledge of Prophets, to whom they did no harm : and with 
thoſe Prieſts are juſtly equalled in this reſpect, they that 
bave choſe a like kind of life, as Monks and Penitents, 
whom therefore as well as Prieſts,the Canons following in 
*Lord Cobe's natural equity will have ſpared *: to theſe are deſervedly 
Comm. ©n 30. added thoſe that give themſelves to the ſtudy of good 
I — Learning and Sciences uſeful to Mankind, be it in Un- 
C. te na * verſities, Or other publick Schools or Colledges, But yet if 
G Pace, any of theſe be taken in aQual Service, they then may 
rceive the common Fate of others. So our King Richard 
| the Firſt having taken the Martial Biſhop of Beawvos Pri- 
ſoner, received a Letter from the Pope, that he ſhould 
no longer detain in Cuſtody his Dear Son, the King fent 
the Pope back the Armour wherein he was taken, with 
the words of Facob's Sons to their Father, See whether or 
' no this be the Coat of thy Son. 

Leg.execut.C. To theſe areadded Tradeſmen, ſo likewiſe Merchants, 
que 75 Pig... which is not only to be underſtood of them that ſtay for 
Vide 2. Iitit. a time in the Enemies Quarters, (but of perpetual Sub- 
fol. * po - ” jects) for their life hath nothing to do with Arms, and 
Rexe Ret, 127, Under that name are alſo contained other Workmen and 

Artificers, whoſe gain loves not War, but Peace. 
Again, Captives and thoſe that yield are not to be 
De Benefic, 5, ſlain, for to ſpare ſuch i' « command of goodneſs and - 
Cap. 18, ty, ſays Seneca; however it may ſo come to pals, 
though the Military power may exempt a Priſoner of 
War from the execution of the Sword, yet it may be out 
of their power to exempt or diſcharge a Delinquent of 
Traitor from the execution of the Magiſtrate, as if the 
Fleet were prepared, and the War principally begun io 
the ſuppreſlion of ſuch ; and the reaſon of this is, if i 
ſhould be in the power of one Souldier, who takes a he 


e 
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tor Priſoner upon ſuch terms, it would pars ratione be in 
_—_ of all to pardon z not that the Article hath no 

#ect,for the Traitor is by that freed from the immediate 
execution of the Sword : ſure it is, that if the yielding be £i5e:tinun in- 
in aperto prelio, methinks abſolute pardon is implicitly in £7 tr 
the contrat ; however this is undeniable, that having {7,11 rem. $2 
yielded himſelf Priſoner of War, if he eſcape, he for ever ecu. cap. 45. 
loſes the benefit of the promiſe. Nor are Hoſtages to be _ 
deſtroyed, according to that of Scipio,who ſaid : He would Liv /1 - 
not ſhew his diſpleaſure on harmleſs Hoſt ages, but upon thoſe Jab pure 
that bad revolted, and that he would not take revenge of the j, 


. unarmed, but the armed Enemy. Tis very true bythe Law 


of Arms, if the Contract be broke for which they became 

Hoſtages, they may be lain, that is, the ſlayer is without _ 
puniſhment: but yet ſome conceive the ſlayer is not with- _ de Jure 
out ſin, for that no ſuch ContraCt can take away any mans Fn RY 
- - : « 3+ Cap. 11, 
life, that is, I ſuppoſe an Innocent's life ; but without 

controverſie, if thoſe that become Hoſtage be or were 

before inthe number of grievous Delinquents, or if after. 

wards he hath broken his Faith given by him in a great 


- matter, the puniſhment of ſuch may be free from injury. 


XIX. Where offences are of that nature as they may 
ſeem worthy of death, as mutiny, and the like, &c. it will 
be a point of mercy, becauſe of the multitude of them, 
to remit extreme right, according to that of Seneca : The rt V5.4 _ 
ſeverity of aGeneral ſhews it ſelf againſt particul.rrs, but par- ,;, —_ ene 
don ts neceſſary when the whole Army us revolting : what takes ultum eſt. Magis 
away anger from a wiſe man? the multinde of Tranſgreſſors. monerdo quam 
Hence it was, that caſting of * Lots was introduced that 7in«neb+ fic e- 


too many might not be ſubjected to puniſhment. —— 


tudine peccantium, ſeveritas aut?m exercenda eft in peccata paucorum, Vide Gailium de Pac? 
Publ, lib, 11, cap. g. 36. * Vide Grot, lib, 3. cap. 11. S. 17, 


However all Nations have generally made it a ſtanding + p;gor & 7«. 
Rule in the puniſhment of Mutineers,as near as poſſible, to re Beli, n. 55, 
huat out the Authors, and make them examples +. tb. 2. 

And therefore by the 15. Article, Jf any man at any 4ti.. x5. 
time, when Service oz Action is commanded, ſball pze- 


me to ſtop oz put backwards oz diſcourage ths faid Ser- 


bice ad Action, by pzetence of Arrears of wages, 92 up- 
M any pzetence of wages wbatioete', they are to ſuffer 
death 3 and indeed the ſame ought to be witt out mercy, 

M 3 by 


.-" Mic. 19, 


Artic. 34 


Artic. 206 
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by how much the more they may raiſe a Mutiny at a time 
when there is nothing expected but Action, and the ſhew- 
ing the moſt obſequious duty that poſlibly may be ; the 
breach of which may occaſion the damage of the whole 
Fleet, and being of ſach dangerous conſequence, ought 
ſeverely to be puniſhed. Guſtavus Adolphus upon his hrit 
entrance into Germany, perceived how that many Women 
followed his Souldiers, ſome being their Wives, and ſome 
wanting nothing to make them ſo but Marriage, yet moſt 
paſſing for their Landreſſes, (though commonly defiling 
more than they waſh) the King coming to a great River, 
after his Men and the Waggons were paſſed over, cauſed 
the Bridge to be broken down hoping ſo to be rid of theſe 
feminine impediments; but they of! a ſudden lift upa - 
panick ſhriek which pierced the Skies, and the Souldiers 
hearts on the other ſide of the River, who inſtantly fell 
into mutiny, vowing not to ſtir a foot further exept 
with Baggage, and that the Women might be fetched 
over, which was done according]y ; for the King finding 
this ill humour ſo generally diſperſed in his men, that it 
was dangerous to purge it all at once, ſiniled out his an- 
ger for the preſent, and permitted what he could not - 
amend. Solikewiſe the uttering of any words of edition 
0? Putiny, oz the endeabouring to make any mutinous 
Aſlemblies upon any pzetence whatſoever, is made death: 
And the very Concealers of any traiterous and mutinous 
pzattices, deſigns 02 wozds, #2 any wozds ſpoken by ane 
to the pzejudice of Pis Pajeſty 02 Government, 62 an? 
wozds, pzactices, oz deſigns tending to the hindzance of 
the Serbice, and ſhall not reveat them, ſubject them to 
ſuch pains and puniſhments as a Court Parſhal ſhall 
tbink fit. And whereas in any of the offences commit- 
ted againſt any of the Articles for the Government of any 
of Hu. Majeſties Ships of War, within the narrow Seas, 
wherein the pains of death are'to be inflifted, execution 
of ſuch Sentence ought not to be made without leave of 
the Lord' Admiral; this of Mutiny is totally excepted, for 
ſuch may be executed immediately. 

XX. It is not lawful for Princes or States to make of 


Grotins de Jure their Enemies Traitors, or cauſe them to deſert the Ser- 


Kelli ac Pacis, 
L. 3. Cl. % 


vice of their Pribge, or to bring over their Ships, Ordi- 


nance, Proviſions or Arms ; for as it is not lawful for uf 
Sybje 
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$ubje& to do the ſame, fo neither to tempt him ; for he 

—_ cauſe of ſinning to another, ſinsalſo himſelf ; 

but it a man will voluntarily without any other impulſe ; 
than his own, bring over the Ships or Armies, or deſerts + 72g.75nsfug, 
the Service of his Prince to ſerve another, this, though a D.de -equ.dom. 
fault in the deſerter, is not inthe receiver : We receive a 206 in excerp, 
Fugitive by the Law of War (faith * Celſms) that is, it is not _— KI 
againſt the Law of War to admit him, who having deſerred his 5, ;j«m ws 
Princes part, elefted bis Enemies 5 nor are ſuch to be ren- gicer. 

dred, except it ſhall be agreed, as in the Peace of + Lewis f Phil. Comrn, 
theEleveath. However ſuch ſort of Gameſters,if caught, #% 4-4: 12+ 
are to be ſeyerely puniſhed ; and therefore it is provided, 

That if any Sea-Captain,Dfficer, oz Seaman ſþal{ betray 4rtic. 16. 

his truſt, oz turn to the Enemy, Pirate oz Rebel, oz run 

away with their Sbip oz D:dnance, Ammunition oz ÞP:0- 

viſion, to the weakning of the Service, oz pield the fame 

up to the Enemy, Pirave 02 Rebel, they (ball bz puniſbed 

with death 3 ſo likewiſe, If any ſpall deſert tve @ervice 4c. 174 

o2 the Employment, which they are in on Sbipboard, o2 

{hall run away o2 entice any other fo to do, tbey are ſub- 

ject to the like pain of death. And by the Law of Nati- 7e1u7, Amlo;. 
ons, ſuch deſerters that run away from their Co!ours or g. c. quando li- 
Fleet before Peace | and concluded, all per- £4/, 2. inreos 


ſons of that Prince from whom they fled, have a right io- maxfiarh Oo 
dulged to them to execute publick revenge. nr po 


tes, Vide Gret, lib, 1.cap. 5. Vide Hetley Rep. 235. 1 H. 7. C4. 1. 3 H. 8. Caþ. 5» 


XXI. By the Laws of Nations, Spies may be ſent to £iv. 7-2 <3 


view and ſurvey the Enemies Force, Fleet, ſtation, and SR 


'make diſcovery of whatſoever may give advantage to the ,,,, 


. Perſons ſending, as is mentioned above; bur being de- 


prehended they are put to death ; and therefore it any Artic, 18, 
perfon ſþall come from oz be found in the nature of Spies, 

to bzing any ſeducing Letters 02 Beſſages from any G'1e- 

"MP 02 Rebel, oz ſþall attempt oz endeavour to cozrupt any 
Captain, Dicer, Pariner,oz other of the Navy oz Fleet, 

to betrap bis oz their truſt, oz pield up any Sbip oz Ain- 
munition, oz turn to the Enemy oz Kebe!, he (yl be pu- 

-niſþed with death. 

XX11. Souldiers and Mariners owe all reſpett and duty 
to their Superior Officers ; and therefore when they are 
in anger, they ought to ayoid them ; but above all not to 

M 4 qUare 


" nh - Of the Nabal Bilitary part. 

| quarrel with, or give them any provoking language : ane 
therefore by the Law of Arms, a Souldier who hath reſiſt- 
ed his Captain, willing to chaſtiſe him, if he hath laid 
hold on his Rod, is caſhier?d, if he purpoſely break i, or 
laid violent hands upon his Captain, he dies : * And by 
the Laws of England, if any perſon ſhall preſume to quar- 
rel with his Superior Officer, he ſhall ſuffer ſevere puniſh» 
ment ;-and if he ſtrikes him ſhall ſuffer death, or other- 
| : wiſe as a Court Marſhal ſhall adjudge the matter to de- 
| #1ic. 21; ſerves. MES; 

XX11T, And though Mariners and Souldiers may have 
juſt cauſe of complaint, as that their yiftuals or proviſions 
are not good, yet muſt. they not mutiny or rebel, where- 
by to diſtraCt or confound the whole Crew, but muſt make 
a civil and humble addreſs to their Commander, that the 
ſame may be amended ; and if the caſe be ſuch, that the 

. .. . Commander cannot redreſs the ſame, by going to Port 
m_ 1 wr to ſupply the exigencies, without detriment of the Fleet 
1.6 va. (as if ready to engage, or thelike) they muſt like Men and 
let contra rem- Souldiers bear with the extremity, conſidering that it is 
publicam.  Hbetter that ſome men ſhould periſh, nay, the whole Crew 
in one Ship, than the whole Fleet ; nay, perhaps the 
whole Kingdom be deſtroyed : And therefore if any in 
the Fleet find cauſe of complaint of the unwholfomneſs of 
bis ictuals, o2 upon other juſt ground, he ſhall quietly 
make the ſame knotgn to bis Superioz, oz Captain, oz 
Commander in Chief, #s the occafion may deſerve, that 
fucb pzeſent remedp may be had, as tbe matter may re- 
quire5 and the ſaid Duperioz oz Commander fs to cauſe 
the ſame to be pzeſently remedied accozdingly 3 but no 
perſon upon any ſuch or other pretence ſhall privately at- 
tempt to ſtir up any diſturbance, upon pain of ſuch {- 
» — 2a—_ as'a Court Marſbal ſhall think fit tp 


inflict. 

By XXIV. And as the Law doth provide that there he 

#11c.24 nowaſte oz ſpoil of the Kings p2ovifion, oz imbezlement 
of the ſame 3 ſo likewiſe that care be taken, the Ships of 
Wer reitber thzough negligence oz wilfulneſs be ſtrand- 
ed, ſplit oz bzzarded, upon ſevere penalties. In Fights and 
when great Fleets are out, there are generally inſtructions 
appointed for all 'fafters, Pilots, Kerches, Hoyes, and 
Smacks, who are to attend the Fleet, and to give them 

Nnorice 


E ſeg. milit.D. 
de re milit. Ru- 
fus Leg.militar, 
Cp. 15» 


| *"Urtic, 225 


Of the Naval Pilitary part. 
notice of the Roads, Coaſts, Sands, Rocks, and the like, 
and they have particular ſtations allotted them, and Or. 
ders given, that if they ſhall find leſs water than ſuch a 
proportion, they then give a ſignal as they arediretted to 
give, and contifue their ſignal till they are anſwered from 
the Capital Ships. 

But 1n timeof Fight they generally lay away their head 
from the Fleet, and keep their lead ;, and if they meer 
with ſach a proportion of water as is within their direCti- 
ons, they are to give ſuch ſignal as they receive Orders 


185g 


for, and ſtand off from the danger ; but the wilful burn- Artic. 27; 


ing of any Ship oz Pagazine-ſtoze of Powder, Ship-boar, 
Ketch, Poy oz Ueſſel, oz Tackle oz Furniture thereunto 
belonging, not appertaining to an Enemy oz Rebel, ſþall 
be puniſhed with death. 

XXV. .There are other faults often committed by the 
Crew, the which the Law does puniſh, as a quarrelling on 
Ship board, uſing pzoboking ſperches tending to make 


cuarrel oz diſturbance *, Purtbers, wilful killing of any ; 


Wan », Kobbery, Theft ©, and the unnatural fin of Sc- 
domy and Buggery, committed with Pan oz Beaſt : all 
which, and all other faults and miſdemeanours are pu- 
niſhed with death, or according to the Laws and Cuſtoms 


Artic. 23. 
Artic. 28. -- 
Y Artic, 25, 


in ſuch caſes uſed at Sea; and when any perſons have ric, 33; 


committed any of the offences particularly mentioned in 
the Statute of 13 Car. 2. Cap. g. and contained in the Ar- 
ticles or any others, and for the which they ſhall be com- 


mitted, the Pzoboſt Parlpal is to take rhem inrocuſtoop, 44;c, zr. 


and not ſuffer them to eſcape, and all Officers and Seamen 
are to be aiding and aſſiſting to Officers for the deteCting 
and apprehending of offenders. 

Touching the puniſhments that the Roman Generals 
uſed to their Souldiers,when they were at a Court Marſbal 
found faulty, they were commonly proportioned accord- 
ing to the offence committed : Sometimes they were eaſie, 
of which ſort were thoſe which only branded the Souldier 
with diſgrace; others were thoſe that came heavy.on the 
Perſon or Body. To the firſt belonged a ſhameful diſcharg- 


ing or caſhiering a Mariner or Souldier from the Army, Inminioſe 
and generally lookt on asa matter of great diſgrace,which miſo. 


puniſhment remains at this day for offences as well in Eng- 
land, 2s in moſt parts. A ſecond was by ſtopping of _ 
dy 3 
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Fraudat. ſtipen- Pay; ſuch Souldiers which ſuffered this kind of mult, 
dii. Reſin. Ant. ere ſaid to be ere dirnts, for that A: illud diruebatur 
Rom-19:625* 10 fiſenm, non in Militis ſacculum;, the which is and may 


Cenſio Haftaria, 


Goawin Antiq. 
Rom. fol. I27s 


Lipf. de milit. 
Rom, lib. 5. 
Diab, 18. 


at this day be inflicted, eſpecially on ſuch as ſhall wilfully 
ſpoiltheir Arms, and for the like ſort of offences. A third 
was a Sentence enjoyned on a Souldier to reſign up his 
Spear; for as thoſe which had atchieved any Noble At, 
were for their greater Honour Haſta pura donati,ſo others 
for their greater diſgrace were inforced toreſign up that 
Military Weapon of Honour. A fourth ſort of puniſh- 
ment was, that the whole Cohort, which had their 
Banners or Standards, either in the Fields or at Sea, were 
inforced to eat nothing but Barley-bread, being deprived 
of their allowance in Wheat, and every Centurion in that 
Cohort had his Souldiers Belt or Girdletaken from him, 
which was no leſs diſgrace among them than the degrading 
( among us} one of the Order of the Garter : for petty 
faults they generally made them ſtand bare-footed before 
the General's Pavilion, with long Poles of ten foot in 
length in their hands, and ſometimes 1a the ſight of the 
other Souldiers to walk up and down with Turffs on their 
necks, and ſometimes carrying a Beam like a Fork upon 
their ſhoulders round the Town, Thelaſt of their puniſh- 
ments was, the opening of a Vein or letting them blood 
in one of their arms, which generally was inflited on 
them who were too hot and bold. 
The great Judgments, were to be beaten with Rods, 
which was generally inflited'on thoſe who had not dif- 
charged their Office, in the ſending about that Table cal- 
led Teſſera, wherein the Watch-word- was written, or 
thoſe who had ſtoln any thing from the Camp, or that 
had forſaken to keep Watch, or thoſe that had born any 
falſe Witneſs againſt their Fellows, or had abuſed their 
bodies by Women, or thoſe that had been puniſhed thrice 
for the ſame fault, ſometimes they were ſold for bond- 
ſlaves, beheaded and hanged. But the laſt which was 19 
theic mutinies, the puniſhment fell either to Lots, as the 
tenth, twentieth, and fometimes the hundredth man, who 
were puniſhed with Cudgelling ; and_with theſe pu- 
niſhments thoſe in England have a very near affinity, as 
cleanſing the Ship, loſing Pay, ducking in the Water, 
bcaten ac the Coplons head, hoiſt:d up the main Yard = 
wit 


and the like. 
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- Of the Naval Pilitary part. 
with a ſhovel at their back, hanged, and ſhot to death, 


XXVI. The Admiral may grant Commillions to infe- 
riour Vice- Admirals Or Commanders in Chief of any Squa- 
dron of Ships, toaſlemble Coure Marſhals, conſiſting of 
Commanders and Captains, for the Tryal an$Execution of 
any of the offences or miſdemeanours which ſhall be com- 
mitted at Sea ; but if one be attainted before them, the 37 2. 6. fot; 
ſame works no corruption of Blood or forfeiture of Lands, 4+ 5- 
nor can they try any perſon that is not in aCtual Service 
and Pay in His Majeſtes Fleet and Ships of War. But in ,, c,,, 2, 
nocaſe where there is Sentence of death can the executi- cap. 9. 
on of the ſame be without leaye of the Lord Admiral, if 
the ſame be committed within the narrow Seas ;- yet this 
does not extend to mutiny, for there in that caſe the party 
may be executed preſently. 

All offences committed in any Voyage beyond the nar- 
row Seas where Sentence of death ſhall be given upon any 
of the aforeſaid offences, execution cannot be awarded 
por done, but by the Order of the Commander in Chief - 
oſſed. Fleet or Squadron, wherein Sentence of death was 

ed. 

XX VIL. The Judge Advocate bath power given by the 
words of the Sratute, to adminiſter an Oath in order 'to 
the Examination or Tryal of any of theoffences mention- 
£d in the Statute of 13 Car. 2 Cap. g. and in his abſence 
the Court Marſhal hath power toappoint any other perſon 
to adminiſter an Oath to the ſame purpoſe. This Statute 
enlarges not the power and juriſdiction of the Admiral any 
further than only to che above-mentioned offences in any 
caſe whatſoever, but leaves his authority as it was before 
the making of this Statute. Nor does it give the Admiral 
any other or further power to inquire and puniſh any of 
the above-mentioned offences, unleſs the ſame be done 
vpon the main Sea, or in Ships or Veſlels beipg and ho- 
yering in the main ſtream of great Rivers only beneath 
the Bridges of the ſame Rivers nigh to the Seas, within 
the Juriſdiction of the Admiralty, and in no other place 15 R. 2. cap.3. 
whatſoever. 

XX VIII. As Souldiers and Mariners for the honour and 
ſafety of the Realm, do daily expoſe their lires and limbs, 
ſo the Realm hath likewiſe 'provided fcr them, in _ 

, they 


288. 
* Stat. 43 Elig. 
Cap. 3+ 
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they ſurvive and ſhould prove diſabled or unfit for Ser- 
vice, a reaſonable and comfortable maintenance to keep 
them; the which the Juſtices of the Peace have power 
yearly in their _ Seſſions to raiſe by way of a Tax,for 
a weekly relief of maimed Souldiers and Mariners. 

The mairfied Souldier or Mariner muſt repair to the 
Treaſurer of the County where he was preſt, if he be able 
to travel; if he be not, then to the Treaſurer of the 
County where he was born, or where he laſt dwelt by the 
ſpace of three years ; but if he proves unable to traye], 
then to the Treaſurer of the County where he lands. 

- He muſt have aCertificate under the chief Commander, 
or of his Captain, containing the particulars of his hurt 
and ſervices. 

The allowance to one not having been an Officer, is 
not to exceed ten pound per annum ; 

Under a Lieutenant I5. 
A. Lieutenant —— —— 20, 

Till the Mariner arrives at his proper Treaſurer, they 
are to be relieved from Treaſurer to Treaſurer, and when 
they are provided for, if any of them ſhall go 4 begging 
or counterfeit Certificates, they ſhall ſuffer as common 
Rogues, and loſe their Penſions : Over and above this 
proviſion, His Sacred Majeſty hath provided a further 
ſuppliment for his maimed Mariners and Souldiers diſ- 
abled in the Service, which is iſſued out of the Cheſt at 
Chatham, and conſtantly and duly paid them; and for his 
Commanders, Officers, and others that ſerved aboard, 


- he, of his Royal Bounty, hath given to thoſe that bear 


the charatter of War, and purchaſe the ſame by their 
fidelity and valour, a pious Bounty called Smart-oney 
over and aboye their Pay ; and laid the Foundation of 
an Hoſpital at Chelſea, in his life time, which his now 
Sacred Majeſty hath compleated, and Endowed, both for 
Beauty and Magnificence, excelling all in Chriſtendom. 
The greateſt aſſurance of a Fleet is in the prudent Go- 
vernment of the Admiral; the greateſt weakening of it is 
by diſcontent, which generally proceeds from two things, 
want of good Victuals at Sea, and Pay when come home, 
theſe are the poor Mariners Aqua vite ; but want of then 
is ſuch an Aqua fortis as eats through all manner of duty 
and obedience : that Pcince that expeCts to be well _ 
ye 
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ved and obeyed, (eſpecially by an Engliſh man) muſt 


| take care that he ſuffer not a greater power in his Fleet 


than his own; this Commander is Neceſlity, which 
breaks diſcipline at Sea, and creates diſcouragement at 
Land, 

XXIX. The wiſdom of the Romans was mightily to be 


commended, in giving of Triumphs to their Generals after Vide Salmuth, 
their return, of which they had various ſorts; but the in Pancir. Leg, 
greateſt wag when the General rid in his Chariot, ador- 7" dpred. 


ned and crowned with the ViCtorious Laurel, the Senators 


with the beſt of the Romans meeting him, his Souldiers af, lis. 5, 


(eſpecially thoſe who by their valour had purchaſed Co- 
ronets, Chains, and other Enſigns 'of reward for their 
*condudt and courage ) following him: but what alas ! 
could theſe to the more ſober repreſent any other but hor- 
rour, ſince the centers from whence the lines were drawn, 
could afford nothing but death, laughter, and deſola- 
tion on thoſe who had the ſouls and faces of men ; and 
if it were poſſible, that that Blood which by their Com. 
miſſions was drawn from the ſides of Mankind, and for 
which they made thoſe Triumphs, could have been 
brought to Rome, the ſame was capable of making of. a 
Source great. as their Tiber; but Policy had need of all 
its Stratagems to confound the Judgment of a Souldier 
by exceſſive Praiſes, Recompences and Triumphs, that 
ſo the opinion of Wounds and wooden Legs might raiſe 
in him a greater eſteem of himſelf, than if he had an 
entire body. To allure others, ſomething alſo miuſt be 
found out handſomly to cover wounds and affrightments 
of death z and without this Ceſar in his Triumph, with 
all his Garlands and Muſick, would look but like a Vi- 
ftime; but what ſorrow of heart is it to ſee paſſionate 
man, a ray of Divinity. and the joy of Angels, ſcourged 
thus with his own Scorpions ? and ſo fondly to give him- 
ſelf Alarms in the midſt of his innocent contentments, 
as they of Holand but yeſterday in the midſt of their Traf- 
fick and Recreations did (by the denying Hi Sacred Ma- 
jeſty his Right,even that Right of the Flag which his Ance- 


_ ſors had with ſo muchGlory acquired)pull on their heads 


a War, 'which that mighty Republick, by their greateſt in- 
duſtry and wiſdom could not in the Revolution of almoſt 
eight years be able to quell. . The cholericknefs of War 

(whereby 


Df the Nabal Pflitary part, 
(whereby the luſtful heat of ſo many hearts is reduced) 
ſtirs up the Lees of Kingdems and States, as a Tempeſt 
doth weeds and flimy ſediment from the bottom to the 
top of the Sea, which afterwards driven to the ſhore, 
together with its foam, there coyers Pearls and precious. 
Stones: and though the Cannon ſhould ſeem mad by its 
continual firing, and the Sword reaking hot by its daily 
ſlaughters, yet no your man doubts but they, even they, 
ſhall weather out thoſe ſtorms, and in the midft of thoſe 


mercileſs inſtraments find an 5nculpata T arela, who loye 
Juſtice, exerciſe Charity, and put their traſt in the Great 
Governony of all things. 


Fl 


Of Salutation 


I, Of Salutation, how eſteemed by 
ſame in this latter Age. 

I. Of the ſame paid in all Ages as 

an rey d mark of Soveraign- 

this Empire. 

m. Of thoſe Seas where this Right 
is to be paid to the King of Eng- 
land's Flag, 

IV. In what manner the King of 

holds this Right, and by 
whom to be paid. 

V. Of thoſe that negleF or re- 
fuſe to do the ſame, how puniſht 
and dealt wit 

VI. Where His Majefty of Great Bri- 
tain's Ships are to ftribe their 
Flag, and where not. 

VII. Of the ſaluting of Ports, Ca- 
files, Forts, how the ſame is to be 
oo, and by jor terms, (alu 

VIII. Of Ships of War their ſaluting 
their Admiral and Commanders 
in Chief. 

IX, Of Ambaſſadours, Dukes, Noble- 
men, and other Perſons of Quality, 
how to be ſaluted coming aboard 
and landing. 


| 
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CH AP. XIV. 


s by Ships of War. on 
ood Den, | 


X, The Admiral of any Foreign Na- 
tion, if met withal, how to be ſa- 
lated and anſwered, 

XI. Of the Men of War or Ships of 
Trade of any Foreign Nations, ſa- 
luting His Majeſty's Ships of War, 

FEES, 

» Of t ing of His Naje- 
ſty's own Forts and Caſtles, and 
when the Salute ceaſes, © 

XIII, Of the obje#ien that ſeems to 
be made againſt the neceſſity of 
ſuch Salutations. 

XIV. Why Kingdoms and States at- 
tribite the effetts, not the cauſe of 
Rights, to preſcription. - 

XV. That Kingdoms and licks 
ought not to be diſordered for the 
defett of Right,” in preſumption, 
and the objettion in the X11T, $. 

anſwered, 

XVI. The incomveniency of War, and 
the cauſes juſtifying the ſame. 

XVII, Of the cauſes not juſtifiable in 
War. 


XVII. Of Moderation, and the uti- 
lity of Faith and Peace, 


[. A S reforming Powers in all Ages have made it their 

chiefeſt work to take down the great Coloſſuſes, 
and whatever elſe might be obumbragious in the excre- 
ſcences of Civil Pomp ; ſo we had ſome in this Age, who, 
by a new Art of levelling,thought nothing could be right- 
ly mended, and they planted, unleſs the whole piece ra- 
velled out to the very end,and that all intermediate great- 


" eſs between Kings and them, ſhould be crumbled even 


fo the duſt, -where all lying level together as in the firlt 
Chaos, Spades ovght eyen to be put into the hands of 


thoſe 


Df Salutations; 
thoſe who_ were heretofore adorned with Scepters, all 
outward tokens of honour and eſteem, -which even from 


the firſt inſtitution of Society ſeemed by anuninterrupted 
ſtream to be continued down to Poſterity, (even amongſt 


_ the moſt barbarous Nations) was by them totally denied; 


by 


the,Hand,the Hat, the Knee (being no other but outward 
ſigns of an inward reſpect) being eſteemed equal with 
T1delatry ;, but that unhappy brood, to whom whatſoever 
was crooked ſeemed ſtraight, and what was dark to them 
appeared light, are now not to be accounted men, wi 
whom the queſtion-may admit of a debate whether Sa 
ration is innocent, neceſſary, and praiſe-worthy, ſince no- 
thing of reaſon can be found in the foundation of their 
Religion, Honeſty, or Conſcience, — Therefore this 
Diſcourſe is directed to men, 

I. Firſt, it is evident by what hath been ſaid, that the 
Britiſh Seas before the Roman Conqueſt, ever belonged to 
the Iſle of Great Britain, they always claiming and enjoy- 
ing the ſole Dominion and Soveraignty of the ſame,which 
afterwards accrued to the Romans by Conqueſt, and from 
them tranſlated with Its Empire to the ſucceeding Saxon, 
Daniſh, and:Norman Kings, and in the Reigns of thoſe 
Princes there were always ſome marks of Soveraignty 
Paid, whereia the right of the ſame was eyincd and ac- 
knowledged:.. | 

ITT. Now thoſe Seas in which this Salutation or Duty 
of the Flag are to be paid, are the four circumjacent Seas, 
in which all Veſſels whatſoeyer are to pay that Duty, ac- 
cording to the Cuſtom of the ſame, and the Ordinance of 
King Fohn, How far this Right is payable, appears iq 
the fourth Article in the Peace made lately between His 
Majeſty and the States General of the United Provinces, 11 
theſe words : 

That whatever Sbips oz Ueſſels belonging to 
the ſaid United J7zovinces, wbetber Weſſels of War 0 
other, wbether ſingle oz in Flets, ſball meet in any of 
the Seas from Cape Finiſterre the middle point of the 
Land Van Staten in Norway, with any Ships oz Ueſſels 
belonging to bis Pajeſty of Great Britaio, whether thoſe 
Sbips be fingle 02 in great number, if they carry his Pa» 
jeftp of Great Britain's Flag oz Jacks the aforeſatd Dutch 


. Uefſels oz bips ſþall irike cheir Flag and lotor thei 


Top' 


 ſoever that 


thoſe places meeting with any of his AMajeſties Ships of pr _ 


Cap. 24, 


Wop-ſail, in the fame manner, and tvith as much refpect 
as bath at any time, oz m any place, ben fozmezly pza- 
ctiſed towards any Ships ot bis Pajeſty of Great Britain, 
02 his Pzedeceſſozs, by any Ships of the States General, 
07 their Pzedeceſſs2s. 

IV. Now, his Majeſty holds not this Sa{utation or Re- 

ſpect, by virtue of the League or of the Article, but as 
the ameisa RIGHT inherent to the Empire of Great 
Britain; and therefore in the firſt part of the Article its 
declared in theſe words ; 
That the afozeſaid States General of the Uinited 
P:obinces, tn due acknowledgment on their part cf the 
Ring of Great Brirain's RJGHE to have bis Flag 
reſpected in the eas hereafter mentfjoned, ſþall and to 
declare, and agree, — 

Now this Right extends and ſubjeCts all Nations what- 
I paſs through thoſe Seas, and between 


| ——— 


War, bearing his Flag, Jack, or Cognizance of Service, 
to ſtrike their Top-ſail, and take in their Flag in acknow- 
ledgment of his Majeſties Soveraignty in thole Seas z and 
if any ſhall refuſe to do it. or offer to reſiſt, they may be 
compelled vi, mann & forti, for his Majeſties Honour is 
by no means to receive the leaſt diminution. 

V. If therefore any of his Majeſties Subjefts ſhould be 
ſo negligent or forgetful to Pay that obeiſznce, when it 
may be done without Iofs of the Voyage, they are to be 
ſeized on, and brought to the Flag, to anſwer the con- 
tempt, or elſe the Commander may remit the Name of 
the Ship, Commander or Maſter, as alſo the place from 
whence, and the Port to which ſhe ſhall be bound, to the 
Admiral; however before ſhe is diſmiſt, ſhe mult pay the 
charge of the ſhot that her negligence or forgetfulneſs oc- 
caſioned, and afterwards may be indicted for the ſame, 
and ſeyerely puniſhed. 

VI. In his Majeſties Seas, none of his Ships of War are 
to ſtrike to any; and in no other part is any Ship of bis 
Majeſty to ſtrike her Flag or Top-ſail to any Foraigner, 
unleſs ſuch foraign Ship ſhall have firſt ſtruck, or at the 
lame time have ſtruck her Flag or Top-ſail to his \2- 
jeſties Ships. 

"VII, But if an; of t'1e King of Engl.nd's Ships of _—_ 

; N all 
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ſhall enter into the Harbour of any Foreign Prince of 
State, or into the Road within ſhot of Cannon of ſome 
Fort or Caſtle, yet ſuch reſpect muſt be paid, as is uſually | 
there expected, and then the Commander is to ſend aſhory 
to inform himſelf what return they will make to his $a- 
Jute ; and that if he hath gaoack ., > aſſurance; that 
his Majeſties Ships ſhall be anſwered Gun for Gun, the 
Port is to be ſaluted, as is uſual, but without aſſurance 
being anſwered by an equal number of Guns, the Port is 
not to be ſaluted: And yet in that very reſpect before the 
Port is to be ſaluted, the Captain ought to inform himſelf, 
how Flags C of the ſame quality with that he carries) of 
other Princes have been ſaluted there, the which is pg 
remptorily to be inſiſted on, to be ſaluted with as great 


reſpeCt and ad _ as any Flag (of the ſame gray 
with the Captains) of any other Prince hath been: | 


- 1n that place. 


' VIII. A Captain of a Ship of the ſecond Rate, being 
neither Admiral, Vice-Admiral, nor Reer- Admiral, x 
his firſt coming and ſaluting his Admiral or Commander 
in Chief, is to give eleven Pieces, his Vice-Admiral nine, 
and his Reer-Admiral ſeyen, and the other proportions 
bly leſs by two, according to their Ranks; but the Coin» 
mander or Captain of a Ship is not” to ſalute his Admiral 
or Commander in Chief, after he hath done it once,except 
he hath been abſent from the Flag two months, * * 
IX. When a Ship of the ſecond Rate ſhall carry 
Ambaſſadour,Duke,or Noblemen, at his coming ror 
he is to give eleven Pieces, and at his landing fifteen 
and when he ſhall carry a Knight, Lady, or Gentlemal 
of Quality, at their coming aboard he1s to give ſeven, 
and at the landing eleven; and the other Ships m_ 
pive leſs by two, according to their Ranks and number 61 
une. ' ' + | | >»; Ta 
XN, When an Admiral of any Foreign Nation. is 


| With, he is to be anſwered with the like riumber' 


the Ships he ſhall ſalute; if a Vice-Admiral,” the Admi | 
Tal is to anſwer him with twelve leſs; but the Vice; } * 
Admiral and Reer- Admiral, ard as manyof the reſt ashe | 
ſhall ſalute; ſhall give him the'like number : if a Reer* F | 
Admiral, then the-Admiral and Vice-Admiral to avſwet F , 
him with two leſs ; but if he ſhall falute the oy” 

VE gmbern tr eeng dno.. 
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” fniral of any other, thiy are to anſwer bim In the like 


NT. When a Man of War or Merchant-Man of another 
Nation, or of our own, ſalutes any of the King's Ships, he 
is to be anſwered by two leſs. | 

X11. When any of the Captains of his Majeſties Ships 
ſhall have occaſion to ſalute any of the King's Caſtles, he 
is to give two.Guns leſs than they are directed to give 
pon ſaluting their Admiral or Commander in Chief, as 
aforeſaid : But this extends only to time of Peace; for if 
Wat is begun, no Guns ought to be fired in Salutes, unleſs 
tothe Ships or Caſtles of ſome Foreign Princeor Stite in 


_—_. | 
 XUI. Thoſe duties or obligations being laid on Com- 
menders, conſiſt of two parts ; the one is that ancient 


| | ray van rages the Crown of England claims by virtue 


of the Soveraignty of that Empire; the other is but that 
Te which is paid as viſible marks of Honowr and 


_ Efeem, either to Kingdams or Perſons publick or private, 


to whom theſe ſeveral Commands are to be obſeryed ; 
oe in theſe which'are both'innocent and harmleſs of 
elves, we want not thofe, who being empty of 


; All that may be.caltied good, want not malice to ſtart up 


yords, Wherefore ſhould the lives of men, even Chriſtian 
men, be expoſed to death and [laughter for ſhadows ( as they 


' all then) Right of Sal#tation or Complement being no 
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other in their opinion. . 

AV. Admitting therefore that the evidence of ori- 
al Compadts and Rights ſtand at ſuch remote diſtances 
Im us, that they are hardly diſcernable, and that the 
nciple of Civil things, as well as Natural, is ſought for 
a Chaos or confuſion; ſo that the evidence of ancient 

acts veſtigia nulla retroſum , there being no infallible 
marks of their preexiſtence (one ſtep doth ſo confound 
and obliterate another Y and that time it felf is but an 
agination of our own, and intentional, not a teal mea- 
ſurefor actions, which paſs away concomitantly with that 
rakire of time in which they were done, for which rea- 
we talk of ancient things, but as blind men do of co- 
hours: Notwithſtanding preſcription is ſuppoſedby moſt 


lofilence all Counterpleas ia all Tribuals, and by the 
yy preſent 


95. 


Coke Com] 
to hold opt ſuch an evidence, that as they ſay, it ought 5 29% 
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preſent allowance which is indulged to it, it either proves * 
2 good or cleanſesa vitiated Title ;” and hath this power 
in the Ciyil conſtitution of the. World, that for quiet- 
a" ſake what it cannot find, we grant it a power to ' 
make. 
And if we examine all this ſtritly at the two great | 
Tribunals, the external and the internal, and argue the 
Fus of it, as Stateſmen and Lawyers do, we can then 
raiſe the argument of it no higher in the external or 
temporal Court, than only this —— That it i very con- 
venient it ſhould have the effefts of Right ;, leſt properties and 
Dominion of things ſhould be uncertain, and the apparent 
mepligences of time : Owners ſhould be puniſhed, and Contre« 
verſes have a ſpeedy end : States looking more after pub- 
lick repoſe and quiet than after ſtrift vertuez and m6r 
after thoſe things which are ad alterum, than that whi 


Teorum 'nurie CONcerns a mans own ſelf; for, ſay they, The Gods look, 


Lis CMr 0. 


well cnough after their own injuries : States meddle ndt fo 
muc\ with great Prodipalities as in petty Larcenies, our 
chitfeſt Liberty, Priviledges, or Prerogative in this World, 
conſiſting only in an uncontroulable Right, which we have to 
undo our ſelves, if we pleaſe. Certainly if we plead 
the other Tribunal, as confcientious Lawyers, we 
give our ultimate reſolution out. of that Law, Qu Inci- 
ditur non ere, ſed animis : which is not engraved in Tables 
of Braſs, but in the Tables of our Souls; for the Rules 
of Law tell ns, Que principio vitiantar, ex FI fatto 
reconvaleſcunt, and that preſcription or uſa-captiof 
(whichis but the lapſe of ſo much time) hath the pomer 
x0 make Wrong a Right ;, yea, to change the morality 
an aCtion, and turn quantity into quality : upon the re- 
ſult of all which taking for granted, what thoſe ſtubborn 
peopledo hold, that inſtead of being a right, or a certaiq 
cauſe or proof of it, it only makes a ſhadow or an opilil- 
on of right. 

XV. And when we have taken thoſe people by the 
hand, and with eagerneſs run with them to the yery 
bottom and end of the line, and there find nothing, w# 
are but in Pompey*s aſtoniſhment, when after his Con- 
queſt of Fer«ſalem, . having with ſuch reverence 2 
<uriolity viſited the Sanfum Sanftorum, and found n0- 


P : hing there þut a pair of Candleſticks and a Chair, 
i | W 
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#hich there was no God ſitting; . yet for all this miſtake, 
Crithd? , 


he would not {as Foſephus diſorder or rob the Tem- 
which he took by force of Arms, becauſe the ve 


pinion of Religion bath ſomething of Religion; (which made puchiaver 
acob accept of Labaw's Oath by an 7s) ſo ought not we Diſcourſes, 
rdefett of giving the cauſes of the inception of Pre- cp. 11. 


ſcription, or of the Right in Preſcription diſorder a 
State, or be the occaſion of ſetting of two Nations at en- 
wity z nay, though in conſcience we are ſatisfied that it 
contains but the opinion or ſhadow of Right: And as to 
the involving the lives of the innocent, there is no ſuch 
thing in the matter, for there is not o_—_ any thing 
which they do not owe, nor are they deſigned to death ; 
but if the cauſe be ſuch, that they that are innocent muſt 
periſh, that is, beexpoſed to death by their Rulers, be- 
cauſe they obſtinately will not yield that which is righe, 
but will involve the lives of their innocent Subjects by 
force, to defend that which is wrong, ſuch guilty -Go- 
yernours muſt anſwer for the defeft of their own evil 
ations: on the other hand, there can be no doubt made, 
but he that hath an undoubted right, being a Soveraign, 
the Subjects partake in the ſame, and the indignity offer. 
edto him, they immediately become partakers in the ſuf- 
fering, for the ſatisfaftion of which they may, yea, are 
obliged both by the Law of God and Nations to ſeek re- 
paration (if their Prince ſhall command) vi,manu & fort, 
by the hazard of their blood and lives. 

XVI. On the other hand, as War introduces the great- 
eſt of evils, viz. the taking away of mens lives, and that 
which is equivalent to life ; ſo right Reaſon and Equity 
tells us, that it ought not to be undertaken without the 
greateſt cauſe, which is the keeping of our lives, and that 
without which our lives cannot be kept; or if they ſhould 
be kept, yet they would not beof any value to us, ſeeing 
there may be a life worſe than death, even Captivity ; 
wherefore as we are forbidden to go to Law for alittle oc- 
caſion, ſo we are not to go to War but for the greateſt. 
Now thoſe things that are equivalent to a mans life, are 
ſuchtowhom Almighty God appointed the ſame equal pu- 
niſhment .as to murderers, and ſuch were breakers into 
Houſes, breakers of Marriage-fidelity, Publiſhers of falſe 
Religion, and thoſe who rage in ungatural luſts, and the 
dike. How- 
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Howeyer, before mens Perſons or Goods are to be inz 


vaded by War, one of thefe three conditions is regu. 

1, Neceſlity, according to the tacite con in the 
Arſt dividing of 

: cw i acks, wahente doth gran: 

3- Amans ill merits, asw great wrong, of 
takes part with thoſe who doit. : 

Againſt which if aoy thing is committed, War may be 
commenc*d,nor is the ſame repuguant to the Laws of Na« 
ture; that is, whether the thing may be done not unjuſt= 
ly, which hath a neceſſary repugnauce to the rational and 
ſocial Nature ; among the Principles of Natur 
there is nothing repugnant unto War; on the other ha 
there is much in fayour of it, for both the end of War, 
the conſervation of Life and Members, and the koeping 
and acquiring of things uſeful unto life is moſt agreeable 
to thoſe princighe : and if. need be, to uſe force to that 
proces is not difagreeable, ſince eyery Living thing bath 

y the gift of Nature ſtrength, to the end it may be able 
ro help and defend it ſelf. Beſides, Reaſon and the nature 
of Society inhibits not all force, but that which is repug- 
nant to Society, that is, which depriveth another of his 
right ; for the end of Society is, that eyery ane may en- 
joy bis own ; this ought tobe and would haye been,though 


Goods, as hath been already obſeryed. , 


the Dominion and Property of Poſſeſſions had nat been - 


introduced, for Life, Members, and Liberty, would yet 
be proper to every one; and therefore without injury 
could not be invaded by agother : to make yſe of what is 
common, andſpend as much as ſuffices Nature, would be 


the right of the Occupant, which right none could with- +. 


out injury take away. And this is proved by that Battle 
of Abraham with the four Kings, who took Arnis with- 
out any Commiſlion from GOD, and yet was appro» 


ved by him ; therefore the Law of Nature was his War- 


rant, whoſe Wiſdom was no leſs eminent than his San- 


Qity, even by the report of Heathens, Beroſus and Orphems x 


nor is the ſame repugnant to the Hebrew Law or Goſpel, 
as the ſame is moſt excellently proyed by the /ncomperable 
Grotsus *. ; 


XVII. Oa the other. hand, the fear of uncertain dangers - 


as building of Farts, Caſtles, and Ships, and the like, 


though the former be 0n Frontiers, the refuſing of ol av 
:whe 
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(when others may be had) the changing of Countries ei- 
ther batren or Moriſh for mate fertile or healthful, which 
imay juſtly be done: as in the caſe of the Old Germans, as 
T azitus relates : fo likewiſe to pretend a Title to a Land, 
becaufe it was never found out or heard of before, thar 
js, if the ſame be held by a People that are under a Go- 
yerhment ; nay, though the Goyerntnent be wicked or 
thitik atniſs of GOD, or be of a dull wit; for invention 
js of thoſe things that belong to none; forneither is Moral 
Virtue, or Religious, or Perfeftion of Underſtanding re- 
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quired to Dominion; but yet if a new Place or Land ſhall Vifor. de Ind. 
be diſcovered, in which are People altogether deſtitute 74. 1. ». 31. 


of the uſe of Reaſon, ſuch have no Dominion, but out of 
Charity only is due unto them what is neceſſary for life ; 
far ſuch are accounted as Infants or Mad-men, whoſe right 


or property is transferred, that is, the uſe of the ſame, Vifor. de Fure 
according to the Laws of Nations; in ſuch caſes a chari- 5# 1-5,6,7.8 


table War may be commenc't. 

XVIII. To preyent all the fad calamities that muſt in- 
evitably follow the ungoverned hand in War, Faith muſt 
by all means be laboured for ; for by that, not only every 
Commonwealth is conſerved, but alſo that greater $9- 
Giety even of Nations, that once being taken away, then 
farewel Commerce, for that muſt be then taken away 
from man ; for Faith is the moſt Sacred thing that is ſeat- 
ed inthe breaſt of man, and is ſo much more religiouſly 
to be kept by the Supreme Rulers of the World, by 
how much more they are exempted from the puniſhment 
of their fins here than other men : take away Faith, and 
then man to man would be (as Mr. Hobbs oblerves) even 
Wolves; and the more are Kings to embrace it, firſt for 
Conſcience, and then for Faith and Credit ſake, upon 
which depends the Authority of their Government. The 


Ambaſladours of Fuſt;nian addreſſed their Speech to Choſ- pyycoping Pere 


roes after this manner : Did we not ſee you here with our own. ſic. 2. 


eyes, and pronounce thoſe words in your ears, we ſhould never 
bave believed that Choſtoes the Son of Cabades, would bring 
bis Army, and enter forceably into the Roman bounds, con- 
trary to bis League, the only hope left to thoſe that are afflifted 
With War ; for what is this, but to change the life of men ints 
the life of wild beaſts ? Take away Leagues, and there will be 
ternal IVars, and Wars without end will have thi effeft, to 

4 0 4 "= 4 ; pat 
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put men beſides themſelves, and diveſt them of their Nature, 
If then a ſafe Peace may be had, it_is well worth the re. 
leaſing of all or many of the injuries, loſles, and charges, 
according to that in Ariſtotle : Bettey it 5s to yield ſame of 
our goods to theſe that are more potent, than contend with 
them, and loſe all; for the common chances of War 
muſt be conſidered, which if ſo, the ſcope of the prin- 
cipal part of this Firſt Book may be avoided, and we let 
into the peaceable traft of Traffick and Commerce, 


The End of the Firſt Book, 
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CHAP. L 


Df the various Bights and Obligations of 
Dwners and Partners of Ships *' 
in Tales paivate, 


I. Of Navigation in general. VIIE. Where Property of the Veſſel al- 
IL, Of Owners ther rm pawers| tered changes not that of the 

over thoſe Veſſels the) are Partners, Boat. 

in. | IX. A Ship for the a# of Piracy be- 
Il. Where Ships are ok/zged to mabe | comes forfeited; yet if bona fide 

a Voyage before they can be ſold; | fold, where the Property may be 

and what may be dine when part | queſtioned. 

proteſt againſt aVoyage. | X. Mories borrowed by the Maſter, 
IV. The Maſter haw brought in by the* mhere the ſame obliges the Owners, 

Omners, and the reaſon why in ſuch; and where not. 

a manner, XI. Where he that obtains an unlaw- 
V. where the Owners ought to be | fu! pofſ. ſton of a Ship, ſhall anſwer 

repaired for the Damages of the; _ the full Freig't to the Owners, 

Maſter. | XII. And where the Owners ſhall 
VI. Where Ships broke in pieces de- i have their Freight, though they 

termine the Partnerſhip as to the } loſe their Lading, 

Veſſel, and where mot. | XIII. Where a Ship may become a 
VII. Where a Ship ſhall be the Buil- | Dentland, and where not. 

ders, and where only his whoſe | XIV. H»w recoverable by the Laws 

Materials ſhe was erected with. | of England. 


I N the precedent Book having obſerved ſomething of 


the Rights of Perlons and of Things in a ſtats of 
Nature, and how neceflarily they came at firſt to 

£ appropriated, anc howequitably they are now continu- 
ed inthepoſſeflion of thoſe towhom they are conſigned by 
the donation of others, by the Laws of Nations, and main- 


' tained or deſtroyed by the equity of thoſe various Laws 


which rules and governs them in reference to matters 
publick, all which is juſtified by the Scripture ie ſelf: 'Ir 
may not now {eem improper to examine the private cauſes 
Changingthe ſame, and of the contingencics and advan- 

A a | cages 
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tages that wait on that which we properly ' call Cons 
merce. 

The Great Creator having finiſhed his Mighty Work, 
and given Man that Dominion which he now enjoys as 
well over the Fiſh in the Seas, as the Beaſts in the Field 
he was not forgetful of beſtowing on him thoſe things 
which were neceſſary for the government and ſupport 
of the ſame, creating at the ſame time Trees which 
grow as it were ſpontaneouſly into Veſlels and Canoos, 
which wanted nothing but launching forthto render them 
uſeful for his accommodation, which afterwards he by 
his Divine Genius (infpired by'that Mighty One) finding 
Materials, hath ſince ſo compleated and equipt, as to 
render it the moſt beautiful and ſtupendious Creature (not 
1mproperly focalled) that the whole World can produce, 
which being not retarded by lett of Winds, or other con- 
tingent accidents, ſubmits it ſelf to plow the unknown 
+7 of that vaſt Element, 'to brave all Encquaters of 

aves and Rocks, to fathom and ſurvey the vaſt immen- 
fitics. of the very World it 1:If, to people, cultivate, and 
Civilize uninhabited and Barbarous Regions, and to pro- | 
claim to the Univerſe the Wonders of the Archite#, the F 
Skill of the Por, and above all the Benefits of Commerce; 
ſo that itis no wonder at this day to find Nations contend- 
ing who ſbould ſurpaſs each other in the Art of Naviga- 
tion, and to monopolize, if poſlible, the very Commerce 
and Tradeof the. World into their hands ; and that, all 
by the means of this moſt excellent Fabrick. 

H. Hence it is, that Ships and Veſſels of that kind be 
ing originally invented for uſe and profit, not for pleaſure 
and delight, to plow the Seas, nor to lie by the Walls 
to ſupply thoſe ot the Mountainsas well as thoſe on the Sea 
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Therefore upon any probable deſign the major part of 
the Owners may even againſt the conſent, though not with 
out the privity and knowledge of thereſt, freight out their 
Vellel to Sea. : 

It it ſhould ſo fall out that the major part proteſt againlt 
the Voyage, and bur one left that is for the Voyage, y > 
the ſame may be effected Ly that party, eſpecially it ther F - 
be equality in Partnerſhip, wo 

I 


11. Owns 


- if they will ſunder, the Law Marine requires ſome conſide- inſt. 


=, 


1 Fook 11. Of Divers and Pattners of Ships, 203 


ILOwners by Law can no ways beobliged to continue Leg: Fin.C. $ « 
their. pation or partnerſhip without ſundering ; bur yet pop 4 fs 
rations to be performed before they can fo do. And rey. in thy pa- 
therefore if the Ship be newly built, and never yer made a rag./i comveniat 
Voyage, or is newly bought, ſhe ought to be ſubject to Pr? Sea 
one Voyage upon the common out-read and hazard, be- 
fore any of the Owners ſhall be heard to ſunder and dif- 
charge their parts; but by the Laws of England the Own- 
ers may before any ſuch Voyage, fell or tranſmit their 
Right. 

it falls out that one is ſo obſtinate that his conſent Bart.g&yPaul.in 
cannot be had, yet the Law will entcrc2 him either to £22 hec diſtin- 
hold, or to ſell his proportion ; but if he will ſetno price, yd” 3m 
the reſt may out-rigg her at their own coſts and charges, **"Y* 24h 
and whatſoever Freight ſhe earns, he is not to have any 
ſhare or benefit inthe ſame. But if ſuch Vellcl happens gy, yegus, 
to miſcarry or be caſt away, the reſt muſt anſwer him his when freighe- 
part or proportion in the Vellel. cd our againſt 


| ; ; the grait of 
ſome of the Part-Owners, the ſame is under ſuch Proviſoes, Cautions and Limications 


- the Law in that cale requires, 


But if it ſhould fall out that the major part of the Own- Gl. Leg.fina- 
ers refuſe to ſer out the Veſlel to Sea, there by reaſon of %% & juin 
the unequality they may not be compelled; but then ſuch —_ 


Veſſel is tobe valued and fold : The like where part of the gjc.z rec. ar- 
Owners become deficient or unable to ſet her forth to brit. 5 na- 


. vis de uſufrudt, 
IV. The Maſter of the Veſſel is eligible by the Part- ,,, ,,, tirer 
Owners in proportion, not by the majority, and he that , ge uſu & 
5 moſt able is to be preferred. The Wiſdom of the later haz. 
Ages have been ſuch, that few have gone out in that con- 
dition, but thoſe that have commonly had ſhares or parts 
inthe ſame Veſſel. In the preferring therefore of a Ma- 18 #.8.n.49. 
er, his ability and honefty is to be conſidered, fince on 
him reſts the charge not only of the Veſſel, but of the Las 4cote 4. mafir. 
Ling ; their very actions ſubje&ting the Owners t to anſwer 145. 
for all damagethat ſhall be ſuſtained by him or his Mari- * Hill.23 Car. 
ners, be it in the Port or at Sea, to the Lading or Goods = ned ng 
of the Merchants or Laders, and they are made liable as 


Naute C 
vell by the Common Laws * of Evglend,as the Law | Ma- CR 
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V. \If tne Maſter commits offences either negligently 
or wilfully, he ſhall be reſponſible over to his Owners for 


the reparation of damage ; nor are they bound to joyn, 
* will, >6, 270 De may ſever and ſue apart as well by the Ccmmen Lay? 
Car. in BR. as the Marine : So likewiſe if the Ship hathearned Freight, 
Stanley verſus and part of them receive their parts, the reſt may bring 
Ayles. their Action for their ſhare without joyning with the 
others. 
to 8 | VI. If a Ship be broken up or taken in pieces, with an 
pulantem in &. 1Ntent to convert the ſame to other uſes; if afterwards 
Sacram. ff. de upon advice or change of mind, ſhe be rebuilt with the 
wer. cblig: "ſame Materials, yet this is nowanother, and not the ſame 
Ship, eſpecially it the Keel be ript up or changed, and the 
whole Ship be once all taken aſunder and rebuilt, there 
Tez. qind ins, determines the Partnerſhip quoad asto te Ship. Bue if 
fin. F. de Leg. 4 Ship be ript up in parts, and taken aſunder in parts and 
repaired in parts, yet ſhe remains ſtill the ſame Veſſel and 
not another; nay though ſhe hath been ſo often repaired 
that there remains not one ſtick of the original Fabrick, 
L'2. Muſs ff, NIL If a man (hall repair his Ship with Plank or other 
dercivenaic,, Materials belonging to another, yet the Ship maintains 
and kceps her hr{t Owners. 
F.1ib.6. rit.r, But if a man ſhall cake Plank and Materials belonging to 
another,'and prepared for the uſe of ſhipping, and with 
them build a Ship, the property of the Veſſel tollows the 
Owners of the Materials and not the Builder. 
. Butifa man cuts down the 'Trees of another, or take 
Leg. fi ex meig. oo." eo oadoad Broth way hrs 
#. de acg.rer, Timber or Planks prepared tor theerccting or repairingat 
dm. t& Lez.fi a diwclling Houſe ; nay though ſome of them are for ſhip 
comererit $. fi ping, and buijds a Ship, the property follows not ths 
qus fic. ff. d* Owners butthe Builders. 
_ VILE If a Ship be fold together with her Tackle, Fur 
Leg. ALSCUS ture, Apparel, and all other her Inſtruments thereunto 
P29 belonging, yet by thoſz words the Ships Boat is not con 
ta. if. de ret SNS> ) - Sag Do P w ear 
andicas. veyed, bur that remains {till in the Owners ; ſo it isif tix 
Ship be freighted our, and atterwards ar Sea ſhe commit 
Piracy: the Ship is tot feited, bur che Boat remains ſtill r 
T Tin. x Face the Owners t. 
B. R. Foils Is 
part, Abridg- fol. $39» Bald. in Leg. cum propangs Cod. de Nautic. 6 fzne, num. 6+ 


leg. 61. 


And thongh Ballaſt is gererally uſ-d in ſhipping bf 
thoſe Ships that are treighted ourwards, i:1 order to bring 
ing 
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ing home of Goods, yet is not the fame any part of the 
Furnitureof the Vetlel, and fo it was adjndged in debt on 

Bond, the Condition was, that whereas the Plaintiit had 

bought ofthe Defendane a Ship, if che Plainritt ſhall enjoy 

the faid Ship with all che Furniture belonging to the ſame, 

without being diſturbed for the Ship or any Furniture 
appertaining to it, that then, &c. and the calie tell our to 

be, that after the ſale of a Ship, a ſtranger ſued the Plain- 

tiff tor certain monies due for Ballaſt bougtit by che De- 

{cndant for the fame Ship, in which Suic he obtained icn- 

tence, upon which the Ship was ſeized, the Queſtion was, Mich.29. El 
If Ballaſt be Furniture for a Ship or not, it was reloive:! rr w_ 
that it was not ; for though it may be as neceſlary asSails, 7,,,, 46, 47» 
yet ic is not always ſo, for ſometimes they fail withour 

Ballaſt, tor the Merchandize ic felt may be ſufficient co 

anſwer that purpole. 

IX.!Ifa Ship commits a Piracy, by reaſon of -whizh ſhe Mich. 13 Tac. 
becomes forfeited, if before ſeizure ſhe be Bona fide fold, 7” marr 
the property ſhall nor be queittoned, nor the Owners dt Ros Abrida, 
reſted of the fame. fol. 530 

X. If a Maſter ſhall take up Monies to mend or vidual Diz- {i5. 14. 
his Ship where there is no occaſion, (though generally the + 1+5- 17+ 
Owners ſhall aniwer the fa&t of the Maſter) yet here they 
ſhall not, but only the Maſter. But if there were cule of 
mending the Ship, chough the Maſter ſpend the Money _ 
another way, yet the Owner and Ship become liable to the Briegemmn's 
latisfa&tionof the Creditor ; for it were very unreaſonable Fe -" oi 
thac the Creditor ſhould be bound to take upon him che? 
care of repairing the Ship, and ſupply the Owners room, 
which muſt be fo, ifit ſhould benzceſlary for him, toprove 
thatthe money was laid out upontheShip ; ſo on theother 
hand, it ſtands with reaſon that he be ſure that he lends 
his money on ſuch an occaſion, as whereby the Malters 
ht may oblige the Owners, which he cannot do ocher: 
wile, unleſs he knows that the money borrowed was ne- 
ceſſary for the repair of the Ship; and therefore ifthe Ship G19 4frican, 
wanted ſome repairs, and a far greater and more extra- ſ#pe” cad. leg, 
ragant ſum was lent than was needtul, the Owners thail © 
not be liable for the whole. 

XI. If a man gets poſſeſlion of a Ship having no Title to M6 
theſame, by the Law Marine, he ſhall aniiver tuch damage <p re a, 

tit. 1 12+ 5. 1: OF P4firion on the ſame Law, * 
Aa 3} as 


f 
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as the Ship in all probability might have earned ; and the 
reaſon of that is, becauſe the only end of Shipping, is the 
imployment thereof: but if a warrant be dire&ed out of 
the 4dmiralty to the Marſhal of the fame Ship to arreſt 
ſuch a Ship and Salvo cuſtodire, who by force of the ſame 
enters into the fame Ship, though the Warrant does not 

Fich, 2 Car.in mention chat the Officer ſhould carry away the Sails of 

B. R. Crean! the ſame Ship, yet he may juſtitie the taking the ſame, for 

wo ri Frans that he cannot Salvo cuſtodire the ſame Ship, unleſs hecar- 
** _ * ries away the Sails. 


Digeſt lib. 19. XII. A Ship is freighted out, accordingly ſhe receives 


oa the 12 her Lading purſuant to agreement, afterwards an Em- 
ſame Law. .  Þargo happens, and the Lading is taken as forfeited, yet 
__ the Owners ſhall notwichſtandingreceive Freight, forhere 
is-no fault in them, but only in the Merchant. 
_ NIIL. In Aquadeli a Ship may become a Deodand, but 
in the S2a, or in- Aqua ſalſa, being an Arm of the Sea, 
though it be in the body of the County, yet there can be 
3. Isftic.fok.g8. no Dcodand of the Ship or any part-of it, though any 
body be drowned out of it, or otherwiſe come by their 
death in the Ship, becauſe on ſuch waters, Ships andother 
 Velſlels are ſubject to ſuch dangers upon the raging waves 
in reſpe& of Wind and Tempelt ; and this diverſity all our. 
ancient Lawyers do agree in, and it does more eſpeciall 
Rot. Parliam. appear in the Parliament Rolls, where upon a Peritionit 
51 Ed. 3.nam. was deſired, That if it ſhow!d happ:n that any Man or By 
73 ds ſhould be drowned by a fall out of any Ship, Boat, or Veſſe, 
4B. 2.33, 192) ſhould be no Deodands : Whereupon the King by great 
*” advice with his Judges and Councel learned in the Laws, 
1.5. n.35. made anſwer, The Ship, Boat, or Veſſel, being upon the Sea, 
| ſheuld be adjudged no Deodand, but being upon a freſh River it 
ſhenld be a Deodand but the King will ſhew favour. 
There are abundance of other Petitions upon the like 0c- 
caſion in Parliament. 

A Ship lying at Redrith in the County of Kent nearthe 
ſhore to be career'd and made clean, it happened that 
one of the Shipwrights being at work under her at low 
Water, the Velilſel (then leaning aſide) fortuned to turn 
over the contrary ſide, by means of which the Shipwright 
was killed : Upon a Tryal at Bar, where the Queſtion was, 

Mich.2cCar,2, Whether this D2odand did belong to the Earl of Salzbiry, 
#B.R. +++ who was Lord of theMangor, lying contiguous » 
df: + To + 0 % . » :4 * ; : ESE Place 
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place where the Man was ſlain, orto the Almoner as a 
matter not granted out of the Crown ; in that caſe it was 
reſolved, that the Ship was a Deodand, and the Jury 
thereupon found a Verdict for the Lord of Salzbury that 
theſame did belong to his Mannor. 

XIV. Thus men from their neceflity and ſafety having 
from hollow Trees, nay Reeds, Twigs and Leather (for 
ſuch were the rude beginnings of thoſe ſtupendious things 
we now admire) advanced the Art to that degree, as to 
render it now the moſt uſeful thing extant; and as the 
Mathematicks, Aſtronomy and other Sciences have ad- 
ded to its ſecurity, fo have ſucceeding Ages from time to 
time, R—_ Privileges and Laws by which it hath al- 
ways been regulated and governed, the which upon all 
occaſions, and in all Courts have generally had a genuine 
conſtruction as near as might be to the Marine Cuftoms ; 
and therefore at this day, if a Ship be taken away, orthe 
Ownersdiſpoſleſt, they may maintain an Acionot Trover 
and Converſion for an eighthor ſixteenth part of the ſame, 


-as well by the Common Laws of this Kingdom,as the Law 


Marine, and they need not join with the reſt of their 
Owners. 
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Maſters of Ships, their Actions conſidered jn 
reference to caſes pzivate and publick. 


1. A Maſter or Shipper his condition : 


tice to the Cuſtomer. 


conſidered in reference to his Inte» , XII. Of Faults committed by Maſters 


reſt and Authority generally. 

I. If Goods be loſt or imbezelled, or | 
any other detriment happens - in a | 
Port, who ſhall anſwer, | 

III. The Duty of Maſters of Ships, 
as if they ſhall ſet ſail after an 
Embargo, who ſhall anſwer. 

IV. Of Faults aſcribed to him before 
departure in Tempeſiuous weather, 
ſtaying in Port, &c. 

VY.  Overcharging or over-lading the 
Ship abwe the birth-mark or re- 
ceit of ſuch perſons on Ship-board as 
may hazard the Lading. 

VI. Of Lading aboard in the Ships of 
Enemies , bis own proving diſa- 
bled. 

VII. Of (hipting of Goods elſewhere 


than at the publick Ports or Keys, 


and of taking in prohibited Goods, 
VIII. Of wearing unlawful Colours or 
Flags, and of yielaing up his Ship 
cowardly, if aſſuulted, where liable, 
and where excuſed. 
PRO carrying fititing Cocquets and 
Papers, and refuſing payment of 


Cuſtoms and Duttes. 

X. Of ſetting Sail with inſufficient | 
Tackle, and of taking in and de- | 
livering oat with the like, and of | 
his chargs of Goods till ſafely de- 
livered. © : 

Xb Of departing without gtuing nv 


I. Maſter of a Ship is no 


and Shippers at Sea. 

XIIH. Rules in Law in the charging 
him for reparation of d.. mage. 

XIV. Of the Power and Authority 
that the Maſter hath in diſpoſing, 
Hypochecating or Pledging the Ship, 
Furniture and Lading. 

XV. Where Maſters are diſabled, 
though in neceſſity, to impawn the 
Veſſel. 

XVI. Where they may diſpoſe of Veſ- 
ſel and Lading, and where not. 
X'VIL.-What Veſſels and Mariners the 
Maſter muſt have for Importing in 
or export ing out of hu Majeſties 

Plantations in Aſia , Africa and 
America, 

XVIII. What Skips may go from Port 
to Port in England. 

XIX. Ships not to import the Goods 
of any Country but of that from 
whence they are brought. 

XX. What time - the Maſter ſhall be 
coming up after arrived at Gravel- 
end, or at any other Port within 
the Realm, in order to his diſ- 
charge. 

XXI. Of geing from Port to Port with- 
in the Realm how provided, 

XXII. Of Goods prohrhited to be im- 
ported from the Netherlands or 
Germany in any Ships whatſe 
ever. 


more than one, who for his 


knowledge in Navigation, fidelity and diſcretion, 
; hath che Government of. the Ship committed to his care 
by which 
propertics 
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properties are to be guided, he hath no property either 
general or ſpecial, by the conſtituting of him a Maſter ; 
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yer the Law looks upon him as an Officer, who muſt render 1, rep, fol 


and give an account for the whole charge,when once com- 11. Bridgman's 


mitted to his care and cuſtody; and upon failureto render Caſe. 


fatisfaction ; and therefore it misfortunes happen, if they 
be either through negligence, wiltulnefs, or ignorance of 
himſelf or his Mariners, he muſt be reſponſible. 


IL. If the fault be committed in any Port, Haven, River 
or Creek, or any other place which is infra Corpus Comita- 
ths, the Common Law ſhall have Juriſdiction to anſwer the 


party damnifizd,and not the Admiralty*; but if the ſame eq 
©. 
Cobe libs 6. 


committed /zper altum mare, the Admiralty ſhall have 


Juriddiion of the ſame; yer if it be an a place whgre fol. 47+ 


there is diviſum imperinm, then according to the flux or 
reflux the admiraltcy may challenge. -che other of Com- 
mon right belonging to the Common Law. | 

And therefore ſo foon as Merchandiſes and other Com- 
modities are put aboard the Ship, whether ſhe be riding 
n Port, Haven, or any other part of the S2as, he that is 


Exercitor Naw is chargable therewith ; and if the ſame þ, yay. caup. 
be there loſt or purloyned, or ſuſtain any damage, hurt fab. leg. 1. 
or loſs, whether in the Haven or Port before, or he the Se. 2, 3,6,7» 


Seas after ſhe is in her Voyage, whether it be by Mariners, 
or by any other through their permithon, he that is Exer- 
eiter Navs muſt anſwer the damage, for that the very la- 
ding of the Goods aboard the Shipdoes ſfubje&t the Maſter 
to anſwer the ſame; and with this agrecs the Common Law, 
whero it was adjudged, That Goods being ſent aboard a 
Ship, and the Maſter having ſigned his Billsof Lading for 
theſame, the Goods were ſtowed, andin the night divers 
perſons under the pretence that they were Preſs-maſters, 
entred the Ship and robb'd her of thoſe Goods, the Mer- 
chant brought an Action at the Commun Law againſt the 
Maſter, and the Queſtion was, Whether he ſhould anſwer 
lorthz ſame ; for it was alledged on his parr, That there 
was no defaultor negligence in him, for he had a ſuffi- 
cient guard, the Goods were all lockt up under Hatches, 


the Thieves came as Pre/5- Maſters, and by force robb'd the + The which 
Slip, and that the ſame was ws majcr t, and that he could the Civil Law 


not have prevented the ſame. And laſtly, That though 


does ſome» & 
he 1m's allow. ; 
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| Morſeverſ.Shie. he was called Maſter or Exercitor Navs, yet he had no 
 Hill.23 Car. 2+ ſhare in the Ship, and wasbut in the nature of a Servant 
_ = ating for a Salary. But notwithſtanding ic was adjudged 
verdi& found for the Plaintiff, for at his peril he muſt ſcethat 4ll things 
atthe Bar. be forth-coming that are delivered to him , let what acci- 
dent ſoever happen; (the At of God, or an Enemy, 
perils and dangersof the Sea only excepted) but for Fire, 
Thieves and the like, he muſt anſwer, and is in the na- 
ture of a Common Carrier; and that though he receives a 
DebetExerctor Salary, yer he is a known and publick Officer, and one 
ee that the Law loaks upon to an{wer, and that the Plaintiff 
liberifiat, five 0th bis Elefion to charge cither Maſter or Owners, or 
ſervi, fattum both at his pleaſure, but can have but one ſatisfaQtion. 


preſtare, nec ; 

immerito fatum eorum preflat, cam ipſe eos ſuo periculo adhibuerit : ſed non alias preſtat quam 
ſi in i;ſa nave damnum datum ſit, ceterum, i extra navim licit & nautis , non preſtabit. 
. Nant. Caup. Stabilit. Leg. 1, Se, 7. debet Exercitor. 


If a Maſter ſhall receive Goods at the Wharfe or Key, 
E'd. Leg.deber Or ſhall ſend his Boat for the ſame, and they happen tobe 
Exercitr. loft, he ſhall likewiſe anſwer both by the Marine Law and: 
the Common Law. | 
Digeſt. lib. 9. TI. If Goods be laden aboard, and after an Embargo 
ma, 2-161 gr Reſtraint from the Prince or 'State comes forth , and 
then he breaks ground, or endeavours to fail away, i tany 
damage accrues, he muſt be reſponſible for the ſame. The 
reaſon is, becauſe his Freight is due and muſt be paid, 
nay, although the very Goods be ſeized as bong contre 
bandos. 
IV He muſt not fail in Tempeſtuous weather, nor put 
forth to Sea without having ficſt conſulted with his Com- 
# Leg. Oleron, pany * ; normuſt he ſtay in Port or Harbour without juſt 
Fudg, 2. cauſe when a fair wind invites his departure. 
V. He muſt not over-charge or lade his Ship above the 
birth-mark, or take into his Ship any perſons of an obſcuse 
| and unknown condition,withoutLetters of ſafeconduR. 
Stat. 18 2.6, VI. Nor ought he to lade any of his Merchants Goods 
cap. 8. aboard any of the Kings Enemies Ships (admittinghis own 
Lib ult.adLeg. Veſſel leaky or diſabled) without Letters of ſafe condud, 
a otherwiſe the ſame may be made Prize, and he muſt at 
Þ de Naz. fe. 1\wer the damage thar follows the ation, 
hor, Nor ſhall he come or ſneak into the Creeks or other pla 
: ces when laden homewards, but into the Kings = 
ors, 


oe 
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Ports, (unleſs he be driven in by Tempeſt) for otherwiſe Stat.4.H.4.20- 
he forfeirs to the King all the Merchandize, and therefore £*z: i" parag. 
muſt anſwer. | he propt neceſſit. 

VIL Nor ought he to ſhip any Merchandize; but only Star.1 H.5. 
at the Publick Ports and Keys. cap. 8. 

He muſt not lade any prohibited or unlawful Goods, ,, x14 c.g. 
whereby the whole Cargo may be in danger of Confiſcati- 12 y. & 24. 5+ 
on, or at leaſt ſubje& to ſeizureor ſurreption. 1 Zac. cap. 25. 

He may not ſet fail withoutableand Fiffcient Mariners 2 ©47-2. cap» 
both for quality and number. ha 

VIII. He may not uſe any unlawful Colours, Enſigns, *proclamation 
Pendants, Jacks or Flags *, whereby his Ship or Lading Ser. 25, Ame 
may incur'a Seizure, or the Cargo receive any detriment 25 Cr: 2. 
or damage. m_ = -_ 

He muſt not ſuffer the Lading to be ſtoln or imbezled; —_ i 


| if the ſame be, he muſt be —_— unleſs it be where D.Leg.in fine 
a 


there is vx major, as if hebe aſlaulted atSea either by Ene- £28 ft vendite 
mies, Ships of Reprize, or Pirates, there, if no fault or —— 
negligence was in him, but that he performed the part Bat. Com, : 
of an honeſt, faithful, and valiant man, he ſhall be ex- + $rar.16 Car. 
culed. Yet it hath been adjudged, Thar if a Merchant- 2. cap. 8, 
man lies in a Port or Haven, and a Pirate, Sea-Rover, WI 
or other Thievesenter her and over-power her Men, and —_—— 
then rob her, yet the Maſter muſt be reſponſible; but if 7,7 3 28 
an Enemy enter and commit the depredation, there the | 
Maſter is excuſed. 

' IX. He muſt not carry any counterfeit Cocquets or o- 13 R. 2.cap ge 
ther fititious and colourable Ship-Papers to involve the £28 1- Cod. de 
Goods of the Inzocene with the Nocenr. — ——_— 

Nor muſt he refuſe the payment of the juſt and ordina- —_— fin Leg, 
ry Duties and Port-charges, Cuſtoms and Impoſts, to the ulr. ad Leg. © 
hazard of any part of his Lading; yet if he offers that Rhod & Leg- 
which is juſt and pertains to pay, then he is excuſed. = NG 

X. He muſt not fer fail with inſufficient Rigging or © Nanfe: 

Tackle, or with other or fewer Cables than is ulual and. 24. per Leg, 
requiſite, reſpe& being had to the burden of the Veflel : quant. de pub. 
And if any damage happens by the delivery of the Goods 
into the Lighter, as that the Ropes break, and the like, 
there he muſt anſwer ; but if the Lighter comes to the 
Wharfe or Key; and then in taking up the Goods, the 
Rope breaks, the Maſter is excuſed, and the Wharfinger * coke lib. En- 
i lable 4 bs ; of 0 ; tries, fol. 3. 

L-- 78 It i 


nor Leg Oleron. + 


Baſters of Ships. 
If fine Goods, or the like, are put into a. cloſe Lighrer, 
and to be conveyed from the Ship to the Key, ir is utual 
there,that the Maſter ſenda competent number of his Mx 
—_ riners. to look to the Merchandiſe, if then any of the 
® Paſch. 25 Goods are loſt and imbezled, the Maſter is re{ponſible *, 


Car. rufd at and not the Wharfinger ; but if ſuch Goods are robe lent 
Gald- Hall by \Loard 


. al " 
LG HG: rake care the ſame be preſerved, 


XI. After his arrival at Port, he ought to ſee that the 

Ship be well moared and anchored, and after reladed, not 

12 Eliz, cap.g. to depart or ſet ſai! till he hath been cleared ; tor it any 

14 Car. 22 damage happens by reaſon of any fault or negligence in 

___ him or his Mt wiwreby the Merchant or the Laing 
* receives any damage, he muſt anſwer the ſame. 

XII. And as the Law aſcribes theſe things and many 
more to him as faults, when committed by him or his 
Mariners, in Ports, fo there are other things which the 
oy looks upon tobe as faults in him in his Voyage, when 

| One. 
 (Digeft.l.cum As if he deviates in his courſe without juſt cauſe , or 
in debito ff. de ſteers a dangerous and unuſual way, when hemay have a 
Provat. © more ſecure paſſage, though to avoid illegal impoſitions, 
he may ſomewhat change his courſe ; nor may he fail by 
places infeſted with Pirates, Enemies, or other places no- 
roriouſly known to be unſate, norengage his Veſtel among 
* LZib. r.Cod. de Rocks or remarkable Sands, being thereto not neceflita- 
Navibs non ted by violence of Wind and Weather, or deluded by 
- Excuſand. = f:1{c lights. 

XIII. By the Marine aw, he that will charge a Maſter 
with a fault, as in relation to his Duty, muſt not think 
that a general charge is ſufficient in Law, but he ought 
to aflign and fſpecitic the very fault wherewith he is 1o 
charged. | 

So he that will infer, that ſuch or ſuch a ſad diſaſter 
hath happened or been occaſioned by reaſon of ſome faule 
in the Mariners, muſt not only prove the fault it ſel?, but 
mult alſo prove that that fault did diſpoſe to ſuch a fad 
event; or that{uch a misfortune could not have happened 
without ſuch a fault precedent. 

"MN XIV. When Voyages are undertaken, the Maſter is 

; on wn _ there placed in by the Owners, and they ought ro make 
fi in navimres $9099 the Maſters ta& and deed; t and theretore phe 
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a Ship, there the Whartinger ar his Peril muſt 
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whole care and charge of Ship and Goods are committed if ciaſſigne- 
"to the Maſter, it is the prudence of the Owners to be = far an etfs 
"caretul who they will admit Commander of their Ship, — 
ſince their actions ſubje& them to anſwer the damage, ©: ipſquad in ne- 
what ever other act he ſhall do in reference to his Imploy ; vim mſſe ſat, 
and therefore he can freight out the Veſſel, take in Goods — Tiden- 
and Paſſengers, mend and furniſh the Ship, and to thar ,,,z,; a__ 
ette&t, if need be, in a ſtrange Country he may borrow am que inna- 
monev, with advice of his Mariners, upon ſome of the vimiZare ſunt, 
Tackle, or fell ſome of the Merchandiſe. If part of the © fol non 
Goods ſhall be ſold in ſuch neceſſity, the higheſt price that}, 4, 002per” 
the remainder arc fold for muſt be an{wered and paid to zd g regs. * 
the Merchant ; after which the Merchant muſt pay for the ram. F. Naute 
Freight of thoſe Goods as well as for the remainder, Leg. ©4*-Stab. Leg. . 
Oleren, 1. Pur if the Ship in the Voyage happens to be LSE. recepate 
caſt away, then only ſhall be tendred the price that the 
Goods were bought for. 
By the Common Law the Maſter of a Ship could not im- 
pawn the Ship or Goods for any property either general 
or ſpecial was not in him, nor is ſuch power given unto 
him by the conſticuting of him a Malter. 
Yet the Common Law hath held the Law of Oleron reafo- 
nable, That if a Ship be at Sea and takes leak, or other- 
wiſe want Vietual or other Neceſlaries, whereby cither 
. her ſelf bein danger, or the Voyage may be defeated, that 
in ſuch caſe of neceflity the Maſter may impawn for mo- 
ney or other things to relieve ſuch extremertics by imploy- | 
ing the ſame to that end; and therefore he being the per- _ - _—_ 
fon truſted with the Ship and Voyage, may therefore rea- grjidgeman's 
ſonably be thought to have that power given to him im- Caſe, Hobart. 
plicitly, rather than to ſee the whole loſt. fol. 10, 11., 
But a Maſter for any debt of his own cannot impawn ,, 
. . X g. Oleron. 
or Hypothecate the Ship, &c. for the ſame is no ways gg. 1, 12. 
liable but in caſesof neceflity for the relief and compleat- 
ing of the Voyage. 
Nor can he ſell or diſpoſe of the ſame withoutanautho- 
Tity or Licence from the Owners ; and when he does im- 
pawn or Hypothecate the Veſlel or Furniture, he oughtto 
have the conſent and advice of his Mariners. 
XV. And where the Ship is well engaged, ſhe is forever 
obliged and the Owners arc concluded chereby, till Re- 
demption. | 
| But 
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But in regard Maſters might not be tempted to engage 
the Owners, or infetter them with ſuch ſort of obliga- 
ons, but where there is very apparent cauſe and neceflity, 
they ſeldom ſuffer any to go Skipper or Maſter, but he 
that hath a ſhare or part in her; ſo that if Monies or Pro- 
viſions be taken up he muſt bear his equal ſhare andpro- 
portion with the reſt. 

Nor can the Maſter on every caſe of neceflity impawn 

'Fadgment,Ole. the Veſſel or Furniture; forif ſhe be freighted, and he and 

ron.cap. 22. the Owners are to join in the laying in of the Proviſions 
forthe Voyage, and perhaps he wants money,(a great ſign 
of neceflity) yet can he not impawn the Veſlel or Furni- 
ture, any other or further than for his own part or ſhare in 
her, the which he may transfer and grant as a man may 
do an eighth or fifth part in Lands or Houſes : But ſuch 
obligation of the Veſſel muſtbe in Foreign parts or pla- 
ces where the calamity or neceflity is univerſal on the 
Veſſel, thatwill oblige all the Owners. 

XVI. If the Veſſel happens afterwards to be wreckt or 
caſt away, and the Mariners by their great pains and care 
recover ſome of the ruines and lading, the Maſter in that 
caſe may pledge the ſame, the product of which he may 
diſtribute amongſt his diſtreſſed Mariners, in order to the 

Fulgment,0le- carrying them home to their own Country : but if the Ma- 

ron. cap. 3- riners no ways contributed to the Salvage, then their re- 
ward is ſunk and loſt with the Veſſel. And if therebe any 
conſiderable part of the Lading preſerved, he ought nor 
to diſmiſs his Mariners, cill advice from the Laders or 
Freighters ; for otherwiſe perchance he may be made 
liable. | 

if Merchants freight a Veſſel at their own charges, and 
ſet her to Sea, and ſhe happens afterwards to be Wea 
ther bound, the Maſter may impawn either Ship or La- 

Leg. Oleron, ding at his pleaſure, or at leaſt ſuch as he could convent- 

Cape 22+ ently raiſe monies on, rather than ſee the whole Voyag? 
loſt. And ifhe cannot pawn the Lading, he may fell che 
ſame, that is, ſo much as is neceſſary ; in all which caſcs 
his act obliges. 

However Orcers and Inſtructions areas carefully to be 

| look'd upon and followed asthe Magner. 
_ like pro” XVII. He is not to Import into, or Export out of any 
—mrcveet the Engliſh Plantations in 4ſia, Africa, or Americs, but 1N 
| Enelijh 
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Exgliſh or Iriſh Veſſels, or of the Veſſels built and belong- for Goods of 
ing to that Country, Iſland, Plantation,or Territory; the apy and of 
Maſter and 3 fourths of the Mariners to be Engliſh, upon Jn. nnt9ns 
forfeiture of Ship and Goods. And if otherwile, they are ries of che 

to be look'd upon as Prize, and may be ſeized by any of Great Czar or 
the Kings Officers and Commanders, and to be divided as Emperor : 
Prizes, according to the Orders and Rules of the Sea. rms 

All Goods of the Growth of his Majeſtics Plantations are belonging. 
not to be imported into England, Ireland, or Wales, Iflands tothe Oitoman 
of Ferſey or Guernſey, but in ſuch Veſſels as truly belong to Territories or 
Owners that are of England, Ireland, Wales, Ferſey or — 
Guernſey, and 3 fourths acleaſt of the Mariners are to be CLOS 
Engliſh, upon forfeiture of Ship and Goods. death,captivi- 

he Goods and Wares of thoſe Plantations, and brought ty, falves the 
in ſuch manner as aforeſaid, muſt be brought from thoſe Clauſe asto 
very Countries of their ſeveral productions and growths, Ter 
or trom the Ports where they are uſually ſhipped out, on 
forfeiture of Ship and Goods. 

XVIII. No Ship to go from Port to Port in England, Ire- That is, thoſe 
land, Wales, Ferſey, or Guernſey, or Berwick, unleſs the that donorbe- 
Owners are Denizens or Naturalized,and the Maſter and long to Eng- 

3 fourths to be Engliſh. Hog W ciſhy 

All Owners = {wear that their Veſſels or Ships are Ferſey = 
their own proper Ships and Veſſels, and thatno Foreigner Gutraſey, 
hath any ſhare or part in her, and mult enter the fame;and 
thatſhe wasbought for a valuable conſideration,Bcna fide. 

XIX. Nor to bring in any Goods from any place, but 
what are of the growth of that very Country, or thoſe 
_ which uſually are for the firſt ſhipping, on pain of 

orfeiture of their Veſl?1 and Furniture. 

This doth not extend fo far, but that Maſters may take 

1n Goods in any part of the Levant or Streights, although 

they are not of the very growth of the place, ſo that they 

be imported in Engliſh Ships 3 fourths Engliſh Mariners: So 72 Car. 2. cap, 
likewiſe thoſe Ships that are for I:4;a in any of thoſe Seas '** 

tothe Southward and Eaitward of Capo b:2a Speranza, al- 
though the Ports are not the places ot their very growth. 

| Any people of England may import (the Maſterand Ma- 

riners 3 fourths Engliſh) ary Goods or Wares from Spain, 

Portugal, Azores, Madera, or Cenary Iflands, nay in Ships 
that are not Engliſh builre, Bullion may be imported ; fo 
likewiſe in thoſe that arc taken by way of Prize, Bena fide. 
But 


12 Car.2«.12, 


14 Car.2.C.11-. 
I2Care2.C.18. 
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But Sugars, Tabaco, Cottons, Ginger, Indicoes,Fuſtick, 
or any other dying Wood of the growth of his Majeſties 
Plantations, to be ſhipped', carried or conveyd from 
any of the Engliſh Plantations,are tobe carried to no place 
in the World, but are to come direaly for England, Ire 
land, Wales, or Berwick, upon pain of torfeiture of Ship 
and Goods, and the Maſter is to give bond with one Secy- 
rity in 1000 /.ifthe Ship beunder the burden of 100 Tung, 
and 2000 /. if above, that upon Lading he brings his Ship 
directly into England, Ireland, Wales, or Berwick, (the 
danger of the Seasexcepted) ſo likewiſe they are todothe 
{ame for the Ships that ſhall gofrom the Plantations at the 
Plantations'to the Governour, upon forteiture of the Ship 
and Goods. 

XX. When the Maſter ſhall arrive at Graveſend, he ſhall 
not be above three days coming from thence to the place 
of diſcharge ; nor is he to touch at any Key or Wharte till 
he comes to Che#ters Key, unleſs hindred by contrary 
Winds, or draught of Water, or other juſt impediment 
tobe allowed by the Officers:And lixewiſe he or his Purſer 
are there to make Oath of the Burden, Contents and Lz 
ding of his Ship, andof the marks, number, contents, and 
qualities of every parcel of Goods therein laden to the belt 
of his knowledge; alſo where and in what Port ſhe took in 
her Lading, and what Country built, and how manned, 
who was Maſter during the Voyage, and who the Owner, 
and in Out-Ports muſt come up to the place of unlading, 
as the condition of the Port requires,and make Entries,0n 
Pain of 100 /. 

Nor is ſucha Maſter to lade aboard any Good soutwards 
to any place whatſoever, without entring the Ship ar the 
Cuſtom-Houſe,ofher Captain,Maſter, Burden,Guns, Am: 
munition, and to what: place ſhe intends, and before de 
parture to bring in a Note under his hand of every Mer- 
chant that ſhall have laid aboard any Goods,together with 
the marks and numbers of fuch Goods, and be 1worn as t0 
the ſame, on pain of 100 /. : 

No Captain, Maſter, Purſer of any of his MajcſtiesStup 
of War thall unlade any Goods before Entry made, 00 
pain of 100 /. 

Nete, There is a Liſt of all Foreign built Ships in the 
Exchequer, and that no Forcig Ship not built in any b 
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his Majeſties Dominions of Aſia, Africa, or America after 
OFob. 1. 1662.and expreſly named in the Liſt, ſhall enjoy 
the Privileges of a Ship belonging to England or Ireland, 
although owned and manned by Ergl;ſh,cxcept only ſuch 
asare taken by wayof reprize,and condemnation madein 
the Admiralty as lawful prize; none but Engliſh and Iriſh 
Subjetsin the Plantations are to be accounted Engliſh. 

XXL. If the Maſter ſhall have freight from Port to Port 
within the Realm, he m_ to have Warrant for the ſame, 
on pain of forfeiture of the Goods, and he is to take 
forth a Cocquet, and become bound to go to fuch Port 
deſigned for, and to return a Certificate trom the chief? 
Officers of that Pore where the ſame was deſigned for, 
and diſcharged within fix Months from the date of the 

uet. 

XXII. But from the Netherlands or Germany there may 
not be imported any fort of Wines (other than Rheniſh! 
Spicery, Grocery, Tabaco, Pot-aſhes, Pitch, Tar, Salt, 
Roſin, Deal-boards, hard Timber, Oil, or Olives in any 
manner of Ships whatſoever. 

It might not ſeem impertinent that this latter part 
which is abridged, in reference to matters publick, ſhould 
be inſerted, for that ſometimes it may happen that.an ho- 
neſt and well meaning Miſter or Skipper might innocent» 
ly involve and hazard the loſs of his Ship by committing 
ads againſt Laws poſitive and prohibicory ; and thaugh 
Maſters and Mariners qua tales be not fo exquiſite as to 
know all that does belong to their Duties, or at leaſt chat 
which the Law lays incumbent on their ſhoulders ; yer for 
that moſt of them have ſome ſmall glimmerings of the 
fame, ſuch hintsin macters publick as well as private may 
not only be of ſome advantage to them, bur allo ro Mer- 
chants, who always upon the miſcarriages of the Maſters, 
prove the greateſt ſufferers, the offenders, tor the molt 
part, proving not ſufficiently folvear. 
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CHA 


: I. The ſeveral Marine Officers on | 
Ship- board, and their Charges and 
Duties. 

Il. Of the Maſters power and autho- 
rity over them, as in relation to 
puniſhing, or otherwiſe, 

TI. The Duty that Mariners owe 
to each other, and they to the 
Ship. 

IV. Their attendance requiſite when 
laded ; and if detriment, where to 
be reſponſible. 

V. When Accidents befal them,where 
they ought to be look'd after, and at 
whoſe coſts. 

VI. The Mariners Oath where re- 
quifite to the. diſcharging of the 
Maſter, ] 

VIE. What Accidents do deſtroy, and 
what not,their wages. 

VII. Where they may jomn all in a 
Suit for the recovery of their wa- 
ges, and where not. 

IX. Of their wages where liable to 
anſwer damage. 

X. Where they abſolutely loſe their 
Wages. 

Xl. Of Money or Goods taken up by | 


Rhod. v5 lib.x. 10 the Teutonick, Skipper ; by 


Of Mariners, their ſeveral Offices and Jnj 
munities, and - Barratry committed 


Parag. 2. Naut. Nauclerus ; by the Italians, Patrowo, But this is only to 
_ thoſe Veſlels that are Ships of Burden and of Carriage * 
0. 


P. - 14 


a Mariner, where it ſhall be delt, 
and where a Diſcount of bis Was 


ger. 

XII. And of their becoming liable ty 
correeHion. 

XIII. Barratry inthe Mariners, the 
reaſon why the Law imputes offens 
ces in them to be anſwered by the 
Maſter. 4 

XIV. In what caſes the Maſter ſhl 
become liable for the attions of bis 
Mariners. 

XV. Of Goods purlomed before thy 
are brought on Ship-board, whire 
the Maſter is bound to anſwer, and 
where not, 

XVI. Of the Antiquity of ſuch Cue 


ome 

XVII. Of Goods brought ſecreth 
in on Ship-board, if purloned, 
where the Maſter is not made lid 
ble, 

XVIII. Of Caution or fore-warning, 
where the ſame ſhall excuſe the 
Maſter. 

XIX. Where the Maſter (hall & 
liable notwithſtanding ſuch Cau- 
ton, 


TIT= E perſons ordinary *for ſailing in Ships have di- 
i vers denominations : Thefirſt, which is the Maſter, 
known tous and by molt Nations both now andof old, and 
Is > L216 def eſpecially by the Keman Laws, Navicularins, or Magiſter 

fim ad Les. Naws; 1n Emgliſh rendred Maſter; or Exercitcr Navi; 


the Grecians, Navarchus Or 


For 
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For to ſhips of War the principal there-is commonly cal- 
led Commander or Captain. The next in orderof Office 
to the Maſter, is he who directs the Ship in the courſe of 
her Voyage, by the French called Pilote; by the Engliſh 
and Flemming, Steerſman; by the Romans, Gubernator ; by 
the Italians, Nochiero Pilotto and Nawarchus, as Gerettus 
writes. "The third is eſteemed the Maſter's Mate or Com- 
panion, chiefly if the Maſter be Steerſman himſelf ; of 


old by the Grecian and Romans called Proreta; his Charge p;z Leg.Cinſed. 


isto command all before the Maſt. 

His Succeflor in order is the Carpenter or Shipwright, 
bythoſe two Nations of old, called Naupegws by the lat- 
ter, by the firſt Calaphates; from the Loyns of one of that 


Rank ſprang that great Emperour Michael, ſfirnamed Ca- The gather 
laphates, who denied not to own the quality of his Father was of Phale: 
among his Regal Titles. The very name Calaphate the £9. as Egnas 


Venetian and Italian till uſe to this day. —— 
9 


lib. 23. 


' The next who ſucceeds in order, is he who bears the 
Charge of the Ships Boat, by the [alians called Brachie- 
rie ; by the Grecians and Romans, Carabita, from Carabus, 
which denotes the Boat of a Ship. 

The ſixth in order, eſpecially in Ships of Burden, isthe 
Clerk or Purſer, by the Italians called Scrivano, wholeduty 
is the regiſtring and keeping the Accompts of all received 
in or delivered out of the Ship ; for all other Goods that 
are not by him entred or taken into charge, if they hap- 

to be caſt over-board in_ a Storm, or are ſtoln or im- 

zled, the Maſter anſwersthem not, there being no ob- 

ligation on him by- Law for the ſame ; his duty is to un- 
lade by day, not night. 


The ſeventh a moſt neceſſary Officer, as long as there Stat. 14.Car.ae 
are abroad bellies, ſharp ſtomachs and proviſion, called © *** 


the Cook. 


 Theeighthis the Ships Boy, who keeps her continually 


in Harbours, called of old by the Grecians, Nauphylakes ; 
by the Italians, Guardino : Theſe Perſons are diſtin& in 
Offices and Names, and arelikewiſe diſtinguiſhed in their 
hires and wages; the reſt of theCrew are under the com- 
mon name of Mariners, by the Romans called Nautz; but 


the Tar ollians, or thoſe Youths or Boys that are Appren- Budcus ad Leg: 
tices obliged to the moſt ſervile duties in the Ship, were of 1. Nat. Caup, 
ror. 


old called Meſonarte. 
: Bhs Il. The 
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- II. The Maſter hath the ſupreme Rule on-ſhip-board, 
andby that means his power and authority is by Law much 
countenanced, eſpecially in the keeping his Crew in pe 
folong as they eat his bread; and if a Mariner ſhall hay- 
pen to be bruiſed or hurt in doing his duty and ſervice, 
* Per Leg. Oles the Maſter * is to take care that he be carefully look'd af- 
ron, cap. 6 Cr in order to the procuring his recovery ; and if itbe oc- 
Per Les.de ex. tioned by the miſcarriage of another on ſhip-board, hg 
9 4% may refund the damageout of his wages, but ſtill remem- 
erc. a. (5 l. - 
in fin. Naut, bring who gave the firit afſaule. 
Cap. If it happens that the Maſter commands his Boat to be 
| -manned out, and it ſo happens that the ſame is out of 
order, or unfit to take the Sea, the Tews, or other accou- 
trements being impotent, if the Mariners happen to be 
drowned, the Maſter is to repay by the Law Marie one 
whole years hireto the Heirs of the drowned: Therefore 
Maſters ought carefully to view and ſee that the Boat be 
fit for men to truſt their lives in upon his command. 

If a Mariner ſhall commit a fault, and the Maſter ſhall 
lift up the Towel three times before any Mariner, and he 
ſhall not ſubmit, the Maſter at the next place of I and may 
diſcharge him; and. if he refuſes to go aſhore, he ſhall 

| loſe halt his Wages, and all his Goods within the Ship. 
Per Leg. Oles Tf the Mariner (hall ſubmit, and the Maſter will not receive 
, 102,04}. 14 the ſame, he ſhall have his whole Wages : or if the Mari- 
ner ſhall depart the Ship on the Maſter's command, and 
the Maſter happens not to take another, if any damage 
happens to Ship or Goods, the Maſter muſt anſwer. 
Per Lez. Ole- III. Mariners mult help one another at the Sea and in 
ron, cap. 13. & Port; if any refuſe, upon the Oaths of his Fellows, he 
per Leg. Den- 1oferh his Wages. None of the Crew muſt or ought to 
—— leave the Ship without leave of the Maſter when ſhe comes 
to a Port, or rides at Anchor, but always conſtantly to 
wait upon her cill they are diſcharged, or have leave, at 
leaſt half to be letr on ſhip-board, 
Leg. nemo de A Mariner may not carry out of the Ship above one 
« Reg. jur. & meals meat, but drink not a drop ; and when on ſhip: 
Þ py ts —_ board, ought not tobe there a for debt, but only 10 
JH  muchof his wages in the hands of the Mafter attached: yet 
this is doubted, if it be noton a ſworndebt, that is, a Judg: 
ment or Sentence, or a Penalty to the King. 


They onghtnor to depart from on ſhip-board when once 
admitted 
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admitted into their full pay ( which is always when they 

break ground) without licence of the Maſter ; and before 

they may ſo do, they are to leave a ſufficient number to 
rd the Ship and Decks. 

IV. If the Ship breaks ground, and is ſer ſail, if after 
the arrives at her defired Port, their full pay continues till 
ſhe returns; nor may they inany wiſedepart from on ſſip- 
board without leave or licence of the Maſter ; if they do, 
and any diſaſter happens, they muſt anſwer : yet at ſuch Leg. Oleron, 
Port if the Veſſel be well moared and anchored with two ©: 5+ 
Cables, they may go without leave, yet ſo as they leave 
a ſufficient number behind to guard the Decks : but then 
their return muſt be in due ſeaſon; for if they make a 
longer ſtay, they muſt make fatisfation. 

V. If Mariners get drunk and wound one another, they 
are not to be cured at the charge of the Maſter or Ship; 
for ſuch accidents are not done in the ſervice of the Ship: 
but if any of the Mariners be any ways wounded, or do 
become ill in the ſervice of the Ship, he is to be provided 
for at the charges of the Ship ; ns if he be ſoill as nor fir Leg. Olerong 
to travel, he is tobe left aſhore, and care to be taken that ©: 7+ 
he hath all accommodations of humanity adminiſtred to 
him: and if the Ship is ready fora departure, ſhe is not to 
ſtay for him; if he recover heis to have his full wages, de- 
ducting the Maſters charges which helaid out forhim. 

VI. In caſe of ſtorm it Goods are caſt over-board for 
lighning the Ship, the Oaths of the Mariners, ſwearing xe. olermn, 
that it was done for the preſervation of the Veilel and the cap. 11. 
reſt of the Lading, ſhall diſcharge the Maſter. 

So Goods damnitied at Sea, are cleared by the Oath of 
the Maſter and Mariners, by the Laws of Oleron. 

To aſſault the Maſter on ſhip-board, is a Crime that 72g, oe, 
ſubjes the Mariner's Hand to be cut off, unlefs he re: cap. 14. 
deems at 5 Solz. 

VIL. If a Ship happens to be ſeized on for Debt, or 
otherwiſe to become torfeited, the Mariner s mult receive Confolat; det 
their wages, unleſs in ſome caſes where the wagesare for- mere. 
feited as well as the Ship ;as if they have Lecters of Mart, 
and inſtead of that they commit Piracy, by reaſon of ,,, _ 4... 
which there becomes a Forfeiture of all ; but Lading of z, x. Qbrida. 
prohibited Goods aboard a Ship, as Wool, and the like, Roll:\fol. $30. 
though it ſubjets the as” a- Forfeiture, yet itdifables , - 

2 not 
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not the Mariner of his wages ; for the Mariners having 
honeſtly performed their parts, the Ship'is tacitly obli IJ 
for their wages : But if the Ship periſhes at Sea, they loſs 
their wages, and the Owners their Freight. And this 
being the Marine Cuſtom, is allowed by the Common Law 
as well as the Civil Law. : | 
 VYI. The Courts at Weſtminſter have been very favon- 
rableto Mariners in order to the ſuing for wages, for at 
the Common Law they cannot joyn, but muſt ſue all di- 
{tint and apart-for their wages. 
Yetin the Admiralty they may all joyn,and the Courts 
* ENot but they at Jeftminſter will not grant a Prohibition * : And fo it 
 may,norwitit= was Rul'd, where one Fones t a Maſter of a Ship was ſen- 
= 8 nm of tenced in the Admiralty for wages at the Suit of Poor 
8 Car.Cro.3, Mariners, a Prohibition being prayed upon a ſuggeſtion 
Reports, that the Contra was made at Land, and not ſuper altum 
- __ mare; the Court denied it, for that he came too late, 
> fhng Sentence being given below againſt him: Yet if the Ma 
+ Jones verſis 74ers had only libelled, and there had been no Sentence, 
the Poor Ma- and the Defendant had prayed a Prohibition, as above, 
riners. Winch, yer the Court would have denied it. This hath been and 
Rep. 15 uſually done. | 
But che Court will be very well informed that the Libel 
1s for Mariners wages; for ſome who work Carpenters 
 Sitwell & at, WOrkand ſuch like labour aboarda Ship in a Havenor Port 
- Owners of a Withinthe Realm ( which is infra Corpus Comitarits, ( not- 
Ship verſ: Love withſtanding thoſe great and ingenious objections againſt 
& 4. Mich. ' 5t.) and muſt be tried by the Common Law, and not elſe- 
27 Caran BR here) will libel under that cloak for Mariners wages. 
Buc the Court inthat caſe will grant a Prohibirion. And 
ſo it was done in the like caſe. 
Bur if a Ship rides at Anchor in the Sea, and the Maſter 
{:nds his Boat athore for Vidtuals or other Proviſions tor 
Latch, fol. 11. ©he Ship, and accordingly the ProvidoreorSlop-ſeller does 
Hill. 1 Car. in ring Yiftuals and Proviſions aboard; in that caſe if the 
P. R. Goafrey's contract be made there, it muſt be ſued for inthe Admi- 
| _ ralty: but if the Goods are by the Purſer or Marinerscott 
tracted for at Land, they muſt ſue at Common Law. 
IX. If Goods are ſo imbezled, or ſo damnified that the 
- > +.” - Ships Crew muſt anſwer, the Owners and Mafter muſt 
_ * deduct the ſame out of their Freightto the Merchants,and 
''** the Malter out of the wages of the Mariners; for though 
: Freight 
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Freight is the mother of wages, ſoisit the very Father of 
damage : For before the Mariner can claim his wages out 
of what the Ship hath earn'd, the Ship mult be acquitred 
from the damage that the Merchant hath ſuſtained by the 
negligence or fault of the Mariners : Andthereaſon is, for 
that as the Goods are obliged to anſwer the Freight, ſothe 
Freight and Ship is tacitly obliged to clear the damage ; ; 
which being done, the Mariners are then let in to their 
Wages. 

X If a Mariner be hired, and he deſerts the ſervice be- Lez. 0leran, 
fore the Voyage ended, by the Law Marine he loſes his 
gs And the ſame cuſtom at Common Law pleaded, ir 
hath been conceived will bar him. 
If a Mariner ſhall commit any wilful or negligent fault, 
. by reaſon of which the Maſter, Owners, or the Ship 

anſwers damage to the Merchant, an Action lies well 

againſt him. 

XI. If a Mariner takes up Monies or Cloths, and the 
{fameis entred in the Purſer's Book, by the Cuſtom Adarine 
it is a diſcompt or a receipt of ſo much of their wages as 
the ſame amounts to; And in an Actionbroughe by them 
for their wages, the ſame ſhall be allowed, and is not ac- 
counted mutual, the one to bring his Action for the 
Cloths, and the other for, his wages. 

XII, A Maſter ofa Ship may give moderate and due Paſch. 27 Car. 
Corre&tion to his Mariners, and it they bring an Action '" 5. R.Piage- 
againſt him, he may juſtifie the ſame at the Common Law; CEN 
and by the Law of Oleron, if a Mariner ſhall aſſault the 4441:5, © 

Maſter, he is to pay 5 Solz, or loſe his hand. 
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Leg. Oleron. 
Mariners after they have unladed the Ship, if they de- <4. 13. | 
mand their wages, and there be any intention of their de- Per Leg.Oleraw 
parture, the Maſter may detain a reaſonable proportion ©: 18 
of the ſametill they bring back the Ship, or give Caution 
toſerve out the whole Voyage. 
XIII. Barratry of the Mariners isa diſeaſe ſo Epidemical 
on ſhip-board, that itisvery rare for a Maſter, be his indu- 
ſtry never ſo great to prevent it; a ſpan of Villany on 
ſhip-board ſoon ſpreads out to a Cloud, for no other cauſe 
but of that circular encouragement that one knaviſh 24a- 
rmer gives another. 
However the Law does in ſuchcaſes impute effences and Zuft. de ob. 
faults committed by Ru_ to be negligences in the Maſter ; 77.0 dilethe 
and © 
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and were it otherwiſe, the Merchant would be in a very 
| dangerous | EF IELrY 
The reaſons why they ought to be reſponſible are, for 
ey _ _ that the Mariners 4 0 wn chuſing, and under his 
werſus Smi:h, correction and government, and know no other Superior 
Rolls Abridg. on ſhip-board but himſelf; and if they are faulty, he may 
530- correct and puniſh them, and juſtifis the ſame by Law: 
and likewite if the fact is apparently proved againſtthem, 
_ may re-imburſe himſelf out of their wages. 
Naut. Caup. XIV. And therefore in all caſes whereſoever the Mer- 
= _— chant loadsaboard any Goodsor Merchandiſc, if theybe 
0 Morſe verſ, oſt, imbezled, or any other ways damnified, he mult be 
$lue. Paſch,” reſponſible for them; for the very lading them aboard 
23 Car. 2. in makes him liable, andthat as well by the Common Law, as 
B. R. the Law Marine. 
XV. Nay, if his Mariners go with the Ship-Boat tothe 
Ghfſ ſuper eod. Rey or Wharte to fetch Goods on ſhip-board, if once they 
Set. wwrb. & have taken charge of them, the Maſter becomes imme- 
—_ diately reſponſible if they ſteal, loſe, damnifie or imbezk 
them. 
XVI. The ancienteſt Record that is found extant, is 
that in Edward the Third's time, where one brought an 
Action of Treſpaſs againſt the Maſter for theimbezlement 
by his Aariners of twenty two pieces of Gold, Bow, Sheaf 
of Arrows, Sword, and other things, and adjudged he 
"BY ſhould anſwer. And for that the ſame is or may be of 
= great moment, accept of a Tranſcript of the Record, as 
the ſame was certified into Chancery, in order to have it 
ſent into the Kings-Bench, to enable the Plaintiff to bring 
an'Action upon the ſame Judgment in any place in Eng: 
land where he could meet wich the Detendant. 


Brevia Regis I R_—_—_ in Ch:iſto Patri Dao J, D:i-gratia Wy- 

Ove Lon con? Epiſcopo Diri Regis Ed, Cancellar vel ejus 

fon. Trin. Anno _ - . 

24 E. 3. n.q;, {cum tenenti ſui humiles & devott, Robertus Gyene, 

Brift:l. WPajoz Uille Bziſtol, Edwardus Blankett, & Johannes de 
Caltle-acre WBallivi libertatum ejuſvem Uille, falutem, 
cum omni reverentia & honoze, De tenoze & KReco2di # 
xceſſus loquele que fuit cozam nobis in Cur Domini Re- 
Lis ibidem ſine bzevi inter Yene Pilk @ Jurdanum Uenoze 
Pagiſtrum Navis vo? la Gaciane de Bayone in pſito 
cranſgrels* x2ut pex bzeve Dni Regis nobis ——_— 
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vobis -inde certificatur, ſub ſigillis nTis vobis | placet 


* mittimus in hiis lcriptis. Ad placit” Tolls tent ibidem die 


Partis p20x” poft Feſtum Epiphaniz Domini anno Regni 
Regis nunc 24 Veur Pilk quet opt. ſe verſus Jurdamim 
Uenoze Pagiſfrum Navts vocak la Gzaciane de Bapone de 
pkito tranſgreſs* per pk, #c, unde quef, quod ſecundum 
legem & conſuetudinem de OLERO N unuſquiſq; Pa- 
giſter Navis tenetur reſpondere de quacunque tranſgreſs? 
per ſervientes ſuos in eadem fac”, # Johannes de Rule 
Bartolet - de Boznes ſervientes p2edini Jurdani Pagiſtri 
Navis p2edicte die Percur px” aute Feſtum Dmnium Sans 
>ozum Anno Regt pzedictt Regis Ev, 23, in Parti juxta 
Bzitan, in eadem navi de Johanne de Co2nub* ſervient 
pzedict” 22 libk in auro, arcus, ſagif, -nlad. & al* bona & 
catalla ad valence 40 V ceperunt & aſpoztaverunt injuſte, 
fc, ad dampuum p2edict” Yenr 60 1 & > p2edictus Jurdas 
nus hoc velit dedicere, pdict” Yenr paratus eft verificare, 
|, Ct pdicus Jurdanus venit & dicic quod lex de Oleron 
talis eſt quod ſi aliqua bona & catalla Pagiſtro alicujus Nas 
vis liberata ſunt cuſtodiend*, unde ivem MPagiſter p eiſ- 
dem ' vel p aliqua alia re in eadem navi facta manucap, tllo 


- modo Pagiſter Navis tenetur reſpondere, non alio modo, 


| lup hoc petit Judicium, St p2edict* Pen? dicit, qd' unuſ- 
quiſque Pagiſter tenetur reſpondere de quacunque tranſ- 
greſſione p ſervientes ſuos in Navi ſua fac”? , & petit Ju- 
dicium fimkr, Ct ſup oc pdicte partes habent diem hic 
die Sabbati px* poſt Feſftum \7i Yillarii px* futuT ad 
audiend* Judicium luum, #c. Ad quem diem pdicte ptes 
benerfint & petierunt Judicium ſuum, &c. St recitat, Res 
c0zdo & pzoceſſu pdictis in plena Curia cozam Majoze & Bal- 
livis & aliis pzobis hominibus Uille & Pagiſtris & Pari- 
narits, vilum fuic Cruis, quod unuſquilq; Bagiſter Navis 
fenetur reſpondere de quacunque tranſgreſlione p ſervientes 


{Tuos in Navi ſua facta, Ideo conſideratum eſf, quod p2edic” TheJudgmenr 
Pen? recuperet dampna lua 40 2 verſus pdic* Jurda- in this caſe is 


num py Cur taxat” & mhilominus idem Zurdanus tranſ- 
greſſione pdicta in milerico2dia, 


tave been a Capiatur 3 for it is not ſuch a Treſpaſs as the King isentitled to a Fine, Vie 


& 2 Cre. 224. Beedle verſus Morris, 5 Jac. Co. Entries the ſame, fol. 347. 


XVII. The Maſter ſubje& to anſwer damage, is to be 
underſtood in all ſuch caſes where the Lading was __ ghe 
aboar 
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aboard either by his conſent or his Purſer's; for any other, 
Leg. 1.in fn: or ſuch as ſhall be ſecretly brought in-not being entred in 
Naut.Cavp. ÞY the Purſer's Book, or in the Bills of Lading, the Maſter is 
——_ 4 not obligedto ſee forth-coming, unlefit be ſuch Goods as 
_ the parties bring into the Ship about them, as Cloths, 
Money, and the like, as aboye, thoſe things being ſeldom 
entred, yet moſt commonly thoſe that are viſible, theMa- 
{ter by Law is reſponſible tor. | 
Fed. Leginfin, WVILL So likewiſe if a Maſter forewarn aPaſlenger to 
Neut. Caup.dy keep his Goods, and that he will no ways take care of 
per Leg. itaque them, and if they be loſt or purloyned by the Crew, he 
de eod. edrtt. yyill not be obliged toſee them forth-coming ; the Maſter 
amd 7 an is not there held reſponſible in caſe of a lols, eſpecially if 
p —_— de there be any thing of an agreement thereunto. 
Q y tnung g ; 
won oper, XIX. But if Goodsſhall beſent aboard a Ship, and the 
Brend. verſus Maſter ſhall appoint a Cabin for the ſame, anddeliverthe 
C—_— "'- Key to the Lader, andtell him he will not be reſponſible 
Eliz. in the * ifa loſs happens; yet if the Goods are ſtole, he muſt not- 
Exchequer. Withſtanding make fatisfation : By the Common Law it 
Vide the ſame ſhall bind an Inn-keeper. 
_ =” Note, That Goods once delivered to a Maſter, the 
Worley's Caſe. Cargo is not ſubje& to be attached in his hands, nor can 
any Cuſtom whatſoever ſupport. the ſame; tor they arein 
Law as it were bailed to the Ship until the Freight and all 
Xich. 27 Car, Other charges are paid : and very much doubted whether 
2. per Lord an Attachment can be made in London of any Goods atall 
-———o_ lying on ſhip-board in the River of Thames (whichthough 
__ the Port of London) notwithſtanding Freight and all other 


charges are paid. off. 
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Df Freight, Charter-parties, and 
| Demonane, 


L The various ways that Ships may be 
freighted at this day. @ 

Il. The ancient way of Freighting. 

Il. How the ſame 1s governed upon 
the various ContratFs, and of Ac- 
cidents happening to Maſters or La- 
ders preventing the Voyage. 

IV, Of Agreements parol and in 
\writing, how conſtrued by the Com- 
mon Law. 

V. of Ships laded and unladed be- 
fare the Voyage begun; their be- 
coming diſabled, viz. periſh in the 
Vojage before the ſame is com- 


pleated, ; 
"NI. Of Ships departure conſidered in 


reference to Freight and Damage, - 
VII. Of Freight ariſing 9n Trading 
Vojages, and boft by contingent 
ons, conſidered by the Common 
Law, and the Law marine. 
VI8. Of Freight becoming due upon 
the various ways of Contraft, or 
general where none was agreed for. 


LYN the Freighting of Ships, 
fs 


Ship it 


IX. Of faults ariſing from the Freigh- 
ters, and of the deceaſe of the Ship 
in reference to Freight. 

X, Faults of Maſters ariſing from 
taking in Goods more than were 
contratted for ; and of being forced 
into Ports in his Paſſage. 

XI. Paſſengers dying, the Ships title 
to thetr Goods and Concerns. 

XII. The Ship in conſtru#tien of Law, 
bow far liable to Freight, 

XIII. Ships taken and retaben in 
war, whether the ſame deſtroys the 
Contrat#t. 

XIV. Goods become hft without fault 
of the Ship, whether Freight be- 
comes due. 

XV. Of Freight cantrafted with per- 
ſons deficient. 

XVI. Of Ships contrafted for by the 
month to he paid at the arrival at 
a Port; Ship # caſt away, the 
Goods ſaved : whether the Freight 
ought to be paid. 


reſpe& is always had to the 


If, or elſe to a certain part thereof. 


Again, the Merchants either Freight her by 'the Month, 
or the Entire Voyage, or by the Twn; for it is one thing 
to Freight a Ship, and another thing to take certain 7ium- 


we to Freight. 


So alſo it is one thing to be a Cape-Merchant, another 


tbe an under-Freighter. 


IL. There was of oldanother way of Freighting, which 


waswhen the Merchant agreed with che Maſter for a ſum 21 F.3.Cottons 
crtain to convoy his Goods enſured againſt all peril; ſuch Abridgmene 


were to be reſponſible if any detriment orloſs happened: 
tthat is now become abſolete. 


III. Freight 
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Naut, Caup. III. Freight is governed generally by the contract, and 
Stab. dc. Leg varies according to the agreement, reduced generally into 
3. S. quamcun- 2 Writing commonly called a Ch--ter-party, executed be- 
| noma = tween the Owners and Merchant or the Maſter in the be- 
Sts, intru- half of himſelf and Owners, orhimſfelt and the Merchant, 
mentaconſigna» Or between them all, or elſe is parol. 
ta ſunto. Pe> The Maſter or Owners generally covenant toprovide a 
Gow —_ ad P;lot and all other Officers and Mariners, and all other 
4; 20, things neceſlary for the Voyage; and' for the taking in 
anddelivering out of the Lading. 
Per Leg. Na» Ifthere be an Agreement and Earneſt, but no Writing, 
wal. Rhod. | if the ſame be broke off by the Merchant, he loſeth his 
Art. 19. Earneſt ; but if the Owners or Maſter repent,' they lok 
double the Earneſt. 
Mich. 10 Car, Burt by the Common Law of England the party damnitied 
in B, R. Lang may bring his Action of the Cale, and recoyer his. dama- 
don and Stock's ges on the Agreement. bo. 
Caſe. 1 Cr. * If a time is appointed by the Charter-party, and either 
Jol-279*.o the Shipis nor read ke 1 h Mz h . 
Per Leg. item, p ady totake in, or the Merchant not rea 
$& SiinLegg, dy to lade aboard, che partics are at liberty, andthe party 
haca. damnified hath his remedy againſt che other by Action, 
to recompence the detriment. 
If part of the Lading be on ſhip-board, and it happens 
ſome misfortune may overtake the Merchant that he hath 
not his full Lading aboard at the time, the Maſter is at 
liberty to contract with another, and ſhall have Freight 
by way of damage for the time that thoſe Goods were 
s Ave after the time limited; for ſach agreements being 
of a Conditional nature precedent, a failure as to a compleat 
Lading will determine theſame, unleſs afterwards affirmed 
by conſent. And though it be no prudence for every Mer- 
chantor every Maſter to depart from the Contract it it 
ſhould fo fall out chat the Agreement as to the Lading 1s 
not performed according to promiſe ( ſeldom ever doneit 
any part be aboard ) yeric is the higheſt Juſtice, that Ships 
and Maſtersſhould not be infettered but tree, for otherwiſe 
by the barelading of a Cask or Bale, they might be defeat 
ed of the opportunity of Paſſage or Seaſon of the year. 
Mich. 10 Car. Soon the other hand, it the Veſlel is not ready, t 
mB.R Langdon Merchantmay ſhipaboard in another Veſſel the remainder 
_—_ of his Goods, and diſcharge the firſt Skipper, and recove 
part, ful. 279, damagss againſt the Maſter or Owners for the reſt ; This 
| grounded upon the like reaſon as the former. 
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And therefore by the Law Marine, chance, or ſome Per Leg.-fi ex 
other notorious neceflity will excuſe the Maſter; but then _ ; bong 
he loſeth his Freight till ſuch time as he breaks ground, and 7 Pg bac do 
till then he ſuſtains the loſs of the Ship. flinftio. 

But if the fault be in the Merchant, he then muſt-an- PerLeg.Oleran, 
ſwer the Maſter and the Ships damage, or elſe be liable to ©: 21+ 
entertain the Ships Crew ten days at his own Charge ; but 25. Legum 
if after that, then the full Freight: and if any damage hap- Naval. &rt.2g. 
pens afterwards, the Merchant muſt run theriſque of that, _ 
and not the Maſter or Owners. Butby the Common Law, _ core 
ſo long as the Maſter hath the Goods on ſhip-board, he cy, . pare. 
muſt ſee them forth-coming. 

IV. Charter-parties have always by the Common Law ha 
a genuine conſtruction as near as may be, and accordingto 
theintention and deſign, and not according to the literal 
ſenſe of Traders, or thoſe that merchandize by Sea, yet 
they muſt be regularly pleaded; and therefore where one 
had by Charter-party dated Sept. 8. 35 Eliz. hired a Ship for 
a Voyage to Dantzick for Corn, it was agreed betwixt 
them, that after the Ship ſhould be laden ſhe ſhould ſail to 
Leghorn, there to be delivered, and in conſideration chat 
the Plaintiff had agreed, that the Detendanr ſhould have 
the moity of Corn, quod tunc fuit, or herealter ſhould be 
den in the Ship during the ſaid Voyage, the Detendanr 
by Judgment dated O&. 9. 38 Eliz. covenantcd to pay the 
moity of the money for the ſaid Corn, quod tune fuit, or 
afterwards ſhould be laden, &c. and then comes and 1ays, : 
thatO#. 9. 35 Eliz. the Ship was laden with 60 Laſts of 
4 | Corn, and for not performance of the moity of his pay- 
r- | ment the Action was brought; the Detendant to this comes 
| nand _—_—_ that the Deed was ſealed Oc. 25. in 38 Eliz. 

& quod adtunc wel poſtea there was not any Corn laden there, 
if | 20d traverſeth che delivery O#. 9. in this caſe it was ad- 
Os judged, That in regard the Plaintiff declared upon a Deed 
if | Gated O#. 9. 38 Eliz.it ſhall be intendedto haveits eflence 
at- | and delivery ar that time,and at no other; and if he ſhould 
confeſs it to be delivercd at any other time, it would be 

he | adeparture from his Declaration, and the word rwnc is re- 
ler | ferred to the delivery, and not toche Dare; and if ic were 
ver | Elivered ten months after the Date, he ſhould not have Mick. 8 Zac. in 
i | Me bencfir of rhe Corn laden betore the delivery : and Parr $a 
lhereforg thi Doicndont was adjudged not tobe charged (,,, F 6, 
with fil. 263+ 


ww" T7 TT WwW. as = on 


2 72 © 


* fo ©@*' B'S. 


8B -& ﬀ.L2L<=r 9 


I 


=. = & 


230 Of Freight and Charter-parties. Book 11 


with paying for any Corn before thedelivery of the 
the words of the Deed being, that he ſhould pay for the 
Corn then laden, ec. which (hen) is referred to the time 
4 the Eſlence of the Deed by the delivery, and not to the 
ate. 
A does contract with B. and does afſume to him to de 
liver an hundred Quarters of Barley on ſhip-board in ſuch 
a Port. viz. at Burtcn Haven in Com. Ebor. and mentions 
no time for the Barley tobe carried there, ec. A. aſſumes 
to carry _ there, and be > oo Port _ them, B. a 
-» greesto pay ſo much for the ſaid Quarters of Barley, 4 
_ = doth arrive with his Boat there, on a good Connell 
z3 Jac. Atkin- But in this caſe A. is bound to be B. atthe ſaid Haven,and 
fverſ-Buckſe. to deliver tohim the ſaid hundred Quarters, as aforeſaid, 
- ORE Z. doth it not, albeit B. hath performed his Promiſe, and 
m_-_ Cent. was there ready fo receiveit, B. brings an Action on the 
* H=39* Caſe and adjudged it lay. 


Ad Lig. Rhod. V. If Goods are fully laded aboard, and the Ship hath 


broke ground, the Merchant on conſideration afterwards 
reſolves not on the Adventure, but will unlade again ; by 
the Law Marine the Freight is due. 
'Fadg. Olerm, And if the Ship in her Voyage becomes unable without 
Leg. lt. ad the Maſters fault, or that the Maſter or Ship be Arreſted 
Rho. by ſome Prince or State in her Voyage, the Maſter may 
either mend his Ship, or Freight another. 
—_—_— — But if the Merchant will not agree to the ſame, then the 
Dief >. * Freightbecomes due for ſo much as the Ship hath earned: 
| Self 10, For otherwiſe the Maſter is liable for all damages that 
ſhall happen. And therefore if that Ship to which the 
Goods were tranſlated, periſhed, the Maſter ſhall anſwer; 
but if both the Ships periſh, then is he diſcharged. 
But if there be extreme neceflity, as that the Ship 15M 
a ſinking condition, and an empty Ship is pune by, « 
at hand, hemay tranſlade the Goods; and it that Shipfink 
or petiſhes, he is there excuſed: but then it muſt be apps 
rent that that Ship ſeemed probable and ſufficient. Þ | 
Leg. quiReme V1. If a ſertime be fixed and agreed upon between the 
Sect. Callima- Merchant and the Maſter wherein to begin and finiſh bs 
chus, ff.de Voyage, it may not be altered by the ſupra Cargo witholl 
verb, ob ſpecial Commiſlion for that purpoſe. 
If a Maſter ſhall weigh anchor and ſtand out to his Voſ 
age after the time covenanted or agreed on for his oy 
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. ture, if any damage happens at Sea after that timezhe ſhall 


refund and make good all fuch misfortune; yet if a Char- 

zer-party is made, that the Plaintiff ſhall fail trom London to 

Lihon with the firſt Wind and Opportunity, &c. in con- 

fideration of which the Merchantdid covenant to pay fo 

much for Freight; the Ship departs not with the firſt 

Wind or Opportunity, yet afterwards breaks ground, and ,, ih 
arrives at her Port, the Freight in this caſe is become due; ;j, 3, _ 
for there is nothing can bar the Ship of her Freight but the ble and Colber- 
not departure, for only that in Law is traverſable, being ries verſus 
material to avoid the payment of Freight ; but to ſay the Fen. 161. 
Ship did not depart with the next wind, is but a circum- 

ſtance which in ſtritneſs of Law is not traverſable. 

If it be agreed that the Maſter ſhall fail from London to Angl. Alex. & 
Leghorn in two months, and Freight accordingly is agreed Zaſmin dif. 
on;if he begins the Voyage within the two months,though *Calimaches. 
he does not arrive at Leghorn within the time, yet the 
Freight is become due. | 

VIL Ifa Ship is freighted from one Port to another reg. Relagars. 
Port, and thence to a third, fourth,and ſo home tothe Port Fe: de pris 
from whence ſhe firſt ſailed, (commonly called a Trading £6 *#t. de - 
Voyage ) this is all but one and the ſame Voyage, fo as it **®* 

in conformity to the Charter-party. 

A Merchant agrees witha Maſter, That if he carries his _ 

Goods to ſuch a Port, he will then pay him ſuch a ſumm ; 7/in- 9. Fac. in 
in the Voyage the Ship is aſſaulted, entred and robb'd by Brick ack 38. 
Pirates,and part of her Lading taken forth, andafterwards —_ —_ 
the remainder is brought to the Port of diſcharge, yet the 1 part. 
ſumm agreed upon is not become due; forthe Agreement 

8 not by the Maſter performed. 

But by the Civil Law this is vs major, Or caſus fortuitus, 
there being no default in the Maſter or his Mariners, and 
the ſame is a danger or peril'of the Sea, which if not in cox, por. 97 
Naval Agreements expreſt, yet is naturally implied : For Sheltey's Caſe. 
moſt certain, had thoſe Goods which the Pirates carried Keniger and 
away in ſtreſs of weather , Navis levande cauſa, ben Fees _ 

rown over-board, the ſame would not have madea diſ- pa pirace is 
abilicy as to the Receipt of the ſumm agreed on ; for by nor an Ene- 
both the Common Law and the Law Marine, the a& of God, my. Vide 
or that of an Enemy ſhallno ways work a wrong in acti- <4P- Piracy 
ans private. 

VIIL If a Ship be freighted by the Tun, and ſhe - = 

aden 


Df Freight and Charter-parties. Book 1i/Y 
laden according to the Charter-party, the Freight is to by Y 
paid for the whole ; otherwiſe but tor ſo many Tun asthe 
Lading amounted to. 

Leg. $i quis . If Freight be contracted for the lading of certain Cat 

_ Cod. de Juſtit. tel, or the like, from Dublin to Weſt-Cheſter, if ſome of them 

& ſubſtir. happen to die before the Ships arrival at Fe-Chefter, the 

_ whole Freight is become due as well for the dead as the 

*aeL4-59 living *. 

F+ de anus” But if the Freight be contracted for the tranſporting 

gat. OF leg.1 . - x 

libert. in fin. ff. them, if death happens, there ariſes due no more Freight 

de condit. & than only for ſuch as are living at the Ships arrival at her 
demon. Ag- 7+ Port of diſcharge, and not forthe dead }. 

Ka. Py 9 If the Cattel or Slaves are ſent aboard, and no Agree 

edes &. cam Ment is made either for lading or tranſporting them, but 

quidam & $- generally, then Freight ſhall be paid as well tor the dead 
fin. ff. locat? as the living. | 

pr, = of It Freight be contracted for the tranſporting of Women, 

ic mulicrem and they happen inthe Voyageto be delivered of Children 

F. locat. on ſhip-board, no Freight becomes due for the Infants. 

- oxi The Charter-party docs ſettle the Agreement, and'the 

There are 2 Bills of Lading the contents of the Cargo, and binds the 

Bills of Lading Maſter to deliver them well-conditioned at the place of 

always made, diſcharge according to the Contents of the Charter-party 

the one to be gy. Aoreement; and for performance, the Maſter ob- 

—_—_ liges himſelf, Ship , Tackle and Furniture to ſee the 

the Goodsare ſame done and performed. 

conſigned ro, If Goods are ſent aboard, generally the Freight mult 

the other for he according to Freight for the like accuſtomed Voyages. 

the Waſter,, © If a Ship ſhall be treighted and named to he of fuch a 

for the Mer- Burden, and being freighted by the Tun ſhall be found 

chant or La- lefs, there ſhall no more be paid than only by the Tun for 
der. all ſuch Goods as were laded aboard. | 
If a Ship be freighted for two hundred Tuns or ther 

abouts, the addition of thereabuts is commonly reduced to 

be wichin five Tun more or lefs, as the moity of thenume 

ber Ten, whereof the whole number is compounded. _ 

Chaſe & Jones If a Ship be freighted by the great, and the burden ofit 

verſ. Lovering not expreſt, yet the ſumm certain is to be paid. 

Styles —_ IX. Ifthe Ship, by reaſon of any faultariſing fromthe 

1/5 erg * Freighter, as I11ding aboard prohibited or unlawful Cont 
modiries, occaſions adecention, or otherwiſe impedes the 
Ships Voyage, he ſhall anſwer the Freight contracted 

agrecd for. 
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If a Ship be freighted or and i, there ariſes due for ,,. 
Freight nothing tillthe whole Voyage be performed: fo z, x zrizhe 


233 


9. Tac; 


that if the Ship die, or is caſt away coming home, the verſus Comper, 
Freight outwards 4s well as inwards becomes loſt. Brownlow , 


X. If a Maſter freights out his Ship, and afterwards 
ſecretly takes in other Goods unknown to the firſt Laders, 


1 part. 


Leg. Oleron. 
Leg. Naval. 


by the Law Marine he loſes his Freight; and if it ſhould Rod, Art. 25; 


ſo fall out, that any of the Freighters Goods ſhould for 
fafety of the Ship be caſt over-board, the reſt ſhall not be- 
come ſubjed to the Averidge, but the Maſter muſt make 
ood that out of his own Purſe : but if the Goods are 
fought into the Ship ſecretly againſt his knowledge, iris 
otherwiſe; and Goods ſo brought in, the ſame may be 
ſubjeted to what Freight the Maſter thinks fitting. 
If the Ship puts in to any other Port than what the was 


Conſol. del Mere 


freighted to, the Maſter ſhall anſwer damage to the Mer- x2, oterm. 


chant; bur if forced inby ſtorm, or by Enemy, or Pirates, 
he then muſt ſail to the Port conditioned at his own coſts. 


Generally the touching at ſeveral Ports by Agreement imports Rule. 


net a diverſity, but aVoyage entire. 
XI. If Paſlengers having Goods happen todie on ſhip- 
board, the Maſter is to #mwentory their Concerns, and 


' the ſame may a year keep; and if none claim the ſame, 


the Maſter becomes Proprictor defeaſable: but the Bed- 
ding and Furniture of the parties become the Maſter's and 


his Mates, and the cloathing are to be brought to the y,,, Conſolats 
Phip-Paſt: head,and there praiſed and diſtributed amonglt gel mere. 


the Crew, as a reward for their care of ſeeing the body 
put into the Sea. 


XII. The Lading of the Ship in conſtruction of Law is Bald.in legcer 


tacitly obliged for the Freight, the ſame being in point of 
payment preferred before any other Debts to which the 
Goods fo laden are liable, though ſuch Debes, as to time, 
were precedent to the Freight ; tor the Goods remait as it 
were bailed tor the ſame : nor can they be attached in the 
Maſters hands ( though vulgarly is conceived otherwile.) 
— dhips deſerve 2vages like unto a Labourer, and therefore 
1n che eye of the Law the Actions touching the ſame are 
generally conſtrued favourably for the Ship and her Own- 
ers: And therefore if four part Owners of five ſhall make 
up their Accomprts wich the Freighters, and receive their 
Proportions, yet the titth man may ſue fingly by himſelf 

C without 


tt Juris 1-4. 2s 
in verb. Quid 
ergo Cod, locats 


Hill, 26, 29 
Car. 2.in B.R, 
Stanley verſus 
Ayles by Hales. 
Keeble ,3 Rep. 


without joyning' with the reſt; and this as well by the 
Common Law as the Law Marine. | 
XIII. A Ship in her Voyage happens to betaken by an 
Enemy, afterwards in Battel is re-taken by another Ship 
in amity, and reſtitution is made, and ſhe proceeds on 
- 9 R.2.Statham in her Voyage, the ContraCt is not determined, though 
Abridg. $4 the taking by the Enemy diveſted the Property our ofthe 
In Jure Poli Owners; yet by the Law of War that pollefſtion was de- 
minii leg. retor, {<adable, and being recovered in Bartel afterwards, the 
& leg. inbelp, Owners became re-inveſted : ſo the Contractby fiction of 
S. I» Law became as if ſhe never had been taken, and ſo the 
entire Freight becomes due. : 
XIV. It Freight be taken for 100 Tuns of Wine, and 
twenty of them leak out, ſo that there is not above eight 
Boyce werſ. cole inches from the Buge upwards, yet the Freight becomes 
ſen. & Cole due : One reaſon'is, becauſe from thet gage the King be- 
0190 26; comesentitled to Cuſtom ; but if they be under 5 inches, 
&R © by ſomeit isconceived to bethen in the Election of the 
Freighters to fling them up to the Maſter for Freight, and 
the Merchant is diſcharged. But moſt conceiveotherwile; 
for if all had leak'd out, ( if there was no fault in the Ma- 
iter) there is no reaſon the Ship ſhould loſe her Freight; 
tor the Freight ariſes from the Tunnage taken, and it the 
leakage were occaſioned through ſtorm, the ſame perhaps 
may come into an Averidge. Beſides, in Beurdeaux the 
Maſter ſtows not the Goods, but the particular Officers 
appointed for that purpoſe, quod nota. Perhaps a ſpecial 
Convention may alter the Cale. 
when ſuch a Mot certain, if a Ship freighted by the great be caſt 
misfortune away, the Freight vaniſhes; but if by che 'Tun or Pieces 
happens, the of Commodity, and ſhe happens to be caſt away, after- 
—— g com” wards part is faved ; doubted whether pro rata ſhe ought 
ytransfer X 
thoſe Goods not to be an{wered her Freight. 
over to the Aſſurors, who take them towards ſatisfaRion of what they pay by virtue of 


their ſublcriptions, ; ; ; 
XV. If a Merchant takes Freight by contracting witha 


Mariner that is nota Maſter, if iofs happens, he mult be 
contented to ſit down without any remedy againſt the 
Owners ; but perhaps ſuch a Mariner forſuchan Act may 
{ubje&t himiclf to an Action. 

But if there be a fault committed by a Mariner which 
was hired or putin by the Maſter or Owners, there tor re: 
paration its Owners become l'able. XVI 


Cobe 4. Irſtit. 
fol. 146. 


Of Freight and Charter:parties, Book 1, I 


Book IT. Df Freight and Charter-parties, 235 
XVI. The Maſter is not bound toanſwer Freightto the 5,z oY 
Owners for Paſſengers, if they are tound to be unable to eng tes 2, 


af aShip by Charter-party reciting to be of the burden of 
200 Tuns is taken to Freight for a ſumm certain, to bz 
id at her return, the ſumm certain is to be paid, though 
the Ship amounts not to that Burden. 
If a Ship is freighted after the rate of 20 /. for every 

month that ſhe ſhall be out, to be paid after arrival art. 

the Port of London ; the Ship is caſt away coming up from 

the Downs,but the Lading is all preſerved ; yet the Freight 

is become due : for the money ariſes due monthly by the 
| | Contract, and the place mentioned is only to ſhew where 
_ is to be made, for the Ship deſerves wages likea 
riner, who ferveth by the Month; and though he dies 
" | inthe Voyage, yet his Executots are to be aniwered pro 
2 If rats. Belides, ctheFreight becomes due by intendment on 
* || thedelivery or bringing up of the Commodities to the 
| Þ Port of London, and not of theShip. 
; If a man freights a Ship out, and covenants that the 
* I Ship with the firſt Wind and Opportunity ſhould fail out 
» Þ ofthat Pore to Cales, and the Freighter covenants that he Clerk, werf. 
2 I forthe Freight of all the Premiſſes would pay unto the Gurnel, Paſch. 
S I Maſter 134, /. pro rota transfretatione omnium pramiſſarum, wy _— pore 
& I ifthe Maſter f a not averr that the Ship didarrive at the = 4 yy , 
5 Þ Port of Cales, he cannot maintain an Action againſt thee. 167. 
freighter. If the Maſter enters into a Charter-party for 
himſelf and Owners, che Maſter in that caſe may releaſe 
t Þ} che Freighters without adviſing with the Owners ; bur if 
S ff the Owners let out ro Freight ſuch a Ship whereof 
” | 7.5. is Maſter, though the Maſter Cavenant in the ſame 
Charter-party and ſubſcribes, yet his Releaſe in that caſe 
will not bind the Owners, but the Owners releaſe on the 
of | otherhand will conclude the Maſter: And the reaſon is, 
for that the Maſter is not made a proper party to the In- 


2 denture. And ſo it was ruled, where an denture of 
2 Charter. party was made between Scudamore and other Own- 
y esof thegood Ship called the B. whereot Rovert Pitman 

Was Maſter on the one party,and Vandenſtene on theother 
h paſty; in which Inderture the*Plaintitt did covenant 
en vith the ſaid Vandenſtene and Robert Pitman, and bound 
1 emiclves to the Plaintiff and Robert Pizman for pertor- 


G&C3 mance 


ww? 
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S$cudamore dF mance of Covenants in 600/, and the Concluſion of the 
aÞ verſus Pit- Tndenture was, —— In witneſs whereof the ſaid Robert Pix- 
lie _ x man put his Hand and Seal, and delivered the fame; in an 
cired in Coke Action of Debt brought upon the Bond tor performance 
2. T"ſtit. fel, of Covenants, the Detendant | gr the Releaſe of P;- 
673» man ; whereupon the Plaintiff demurred : And it was 
adjudged, That the Releaſe of Pitman did not bar the 
Plaintiff, becauſe he was no party to the Indenture. And 
the diverſity in that caſe was taken and agreed between 
an Indenture reciprocal between parties on the one fide, 
and parties on the other ſide, as that was; for there no 
Bond, Covenant or Grant can be made to or with any 
that is not party to the Deed; but where the Decd indent- 
ed is notreciprocal, but is without a Between, ec. as Om- 
nibus Chriſti fidelibrs, &c. there a Bond, Covenant or 
Grant may be made to divers ſeveral perſons. | 
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I Of Gods wrecht as in relation to 
the alteration of the property by the 
Civil Law. 

Il, Of the preſervation of Goods 
Wreckr, and the puniſhment of 
thoſe that ſhnuld add miſery to the 


condition of ſuch perſons ſo diftreſ- 
d 


ed. 

Il, of Goods Wreckr, their pre- 
ſervation according to the Laws of 
Oleron, and of England, and of 
the puniſhment of thoſe that ſhall 
not mab? reſtitution. 

IV. Of contribution where the Ship 
peniſhes, and the Goods are all ſa- 
ved, and where nt. 

V. The King of Great Britain's 
Prerogative as in relation to 
Wreck and other Royalties of the 
Sea. 


| VI. Of Flotſam, Jerſam, and Lagan, 

where the King (hall have the 

ſame, and whether by the Grant of 

Wreck the ſams paſſes ; and where 

a Subje# mas preſcribe. 

' VIT. Of Ships Wreckt and no crea- 

ture in them, yet nWreck; and 

of Ships forſaben, whether in Law 

accounted loft or wreckr, or nei- 

| ther. 

| VIII Of the Sheriff's duty as in re- 
lation to Goods Wreckr;z and of 
Owners their time of claiming their 
property. 

IX. Wreckt Goods nat to pay cus 


ftom. 

X. Of Wreck 'in the Iſle of Wight 
not in the Admiral without ſpecial 
words. 


LYN matters of J/reck there is as it were a Contract be- 

tweenthem which have loſt their Goods by ſuch mit- 
fortune, and themupon whoſe Lands the Goodsand Mer- 
chandize are driven, that the ſame be reſtored to them 
or thoſe that claim under them. And therefore by the 


Civ Law it is preciſely forbid, that no man ſhall meddle Leg. ne quid f, 
with ſuch Goods as are Wreckt ; and ſuch as are proved 
to have ſtoln any thing thereout, archolden for Robbers; 
tor that ſuch Goods being caſt on Land and recovered our 
of the Sea, remain {till his who was the owner thereof, 7,,, ,,. Dp 4 
and deſcend upon his Succeſſor ; neither Eſcheate to the acy, rer. dom. 


King, neither to any otherto whom the King hath grant- 


ed ſuch Royal Privilege. 


Thereafon why the Laws were ſ{oſtri&ly declared by the 
Romans,was, for that by the [.aws of Rhodes, if any Ship had 


come Wreck, though all the perſons were ſaved and 
alive, yer the Ship and Goods became (ciſible 
Cc 


by the 
Torc's . 


= 
I 


de incendior , 
ruina (f nau« 


fragio, 


233 Df Creck. Book I 
” Lords : but the ſame being barbarous, was afterwardsre- 
pealed and abrogared. | 4 
The Emperor Conſtantine the Great ſays in this Caſs 
if any Ship at any cime by any Shipwrack be driven't 
Leg.1.lib. 11. the ſhore, or touch at any Land, Let the Owner haveit,and 
Ce de Naufrage Jet not my Exchequer meddle with it : for what right hath my 
Exchequer in another man's Calamity, ſo that it ſhould hunt of- 
ter Gain in ſuch a woful Caſe as thu &? 
And yer it no Kindred appear within a year and aday, 
or -appcaring, prove not the Goods ſhipwracked to he 
| theirs, the Goods come to the Exchequer even by that 
Law : So much that Law condemns careleſneſs, whichis 
| written, vigilantibus & non dormientibns, cc. And with 
EE this agree the Laws of Olercn and the Laws of this Land, 
as taken out of thoſe Imperial Laws, in that point, asis 
conceived. 
Leg. 1.inpr.de 1. The Civil Law - was ever fo curious and careful to 
incend. 111m. preſerve the Goods of ſuch miſerable perſons, thatif any 
leg. ineam cum ſhould ſteal ſuch, they ſhould pay tour-told to the Owner, 
auth. ſeq d* if purſued within a year and a day; and as much tothe 
nes: 3 "Prince or his Admiral : So carctul were they, and fo exatt 
fir. de incerd. 7 rice or 1'S amira * OO CATrciuvtweret CY and 10 CL . 
ruin. naufrag. IN requiring reſtitution, that the very ſtealing of a Nat, 
or the worth thereof, obliged the Thief to the reſtitution 
of all the remaining Goods. And by the Emperour Am 
2inzm it was made a Law for ſuch fort of men, that they 
ſhould be batten'd and baniſh'dl for three years; but that 
was only for thoſe of a high and honourable Rank: but 
thoſe that were baſe and ignoble, ſhould be ſcourged and 
nt to the Gallies or Mtal-Mines. 
Are.leg. ſuc- And the preventing of help to ſuch ſhipwracke perſons 
ewrlartt de Ex- was puniſh'd with the ſame ſuffering as a Murderer. 
__s C70. The likz for thoſe that ſhall put forth any treacherous 
Lanchorn or Light, with intentionto ſubje& them todaty 
ger or ſhipwrack, was puniſh'd with Death. 
| And though no harm happens, yet he may be puniſhed: 
* Per leg. incend. }, 1c it is, that Fiſhersare torbidden to fiſh with Lightsin 
> 9.2, the Night, for fear of betraying Sailers. 
Leg-n? piſcator ee Night, y10g 
And hercl 
canner omit the great and pious care that His Majeſty harh had in his Dire&ions about 
Light-Woufes and Lanchorns, and other ſpecial Sea-marks 3 but more eſpecially 10 
Erc&ing ar his own Princely Charge that moſt excellent Light-Houſe near Goldſton 3) 
Yarmozth, which oth for Height, Cuyioſiry, and Formyis not inferiour to,if not excelliny 
all or moſt in Chriſtendom, 
[IL And 


Leg. pedibas 
ed. 
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Df UGreck, 
_- HI. Andas the Emperour and other Maritime King- 
doms had in ſome ſort abrogated and repealed that cruel 
Law, and ſubjected the Violators to puniſhment for the 
Inhumanity offered to ſuch diſtreſſed perſons; fo our fa- 
mous King Richard returning from the Holy War, in his 
own experience at Sea became ſenſible ot the mileries 
which Merchants and Mariners at Sea underwent, their 
lives being always within few inches, often withinan hairs 
breadth of death; and having conſideration of their ca» 
lamitous and diſtreſſed ſtate, in his Voyage relolved to 
revoke that Law, and at Oleron in the Bay of Aquitane 
(then part of his Dominions) as.Soveraign Lord of the 
Ocean and all thoſe Maritime Kingdoms, did there a- 
mongſt other good Marine Laws declare, That it any 
perion 02 living thing eſcaped out of any w2ecked Ship to 
land, it ſhould not be wzcck noz confiſcated co him oz his 
Ducceſſo2, as it was befoze, though all the men eſcaped 
alive, For before that both in England andin * Normandy » pg, ag,n, js. 
the Crown was entituled to ſhipwrackt Goods, and the 2. cap. 5. 
King Fure Gentium (indeedaccording tothe Rhodian Law) f Cuſtuns 
became Heir unto them, which otherwiſe Fure natural; Norman, c. 17, 
were conceived to be im bonizs nullins, pertaining to no 
Owner : But now that Valiant and Religious Prince reſol- 
red no longer to embrace ſo cruel a Prerogative by the 
ſtripping the4liſtreſſed Mariners of thoſe Rags of their 
Eftates, which the Mercy and Modeſty of the Waves and 
Winds had left them ; and therefore in the Month of 
Offober at Miſſana, in the preſence of many Archbiſhops roger ztveden 
and Biſhops and others, he then for everquitted the Royal in the latter 
Claim to Wrecks, which afterwards was declared and Parc ofhis Ane 
publiſhed at Oleron in his own Territories ; ſo that if any. — 
man out of the Shipcamealive toſhore, the property of the 74,,y, col, fab. 
ſhipwrackt Goods was ſtill preſerved to the Owner : which 1887. 
Royal condeſcenſion was ſo enlarged by our ſucceeding 
Kings, That if a Wan, Dog, oz Cat eſcapes alive out of 
the Ship, neither the Ship oz other Ueſle!, noz any thing 
therein ſhall be adjudged Wreck , but the Gwds ſhall be 
lavedand kept by the Sheriff, Coroners, 02 the Kings Eai- 
liffs, and delivered to the Jnhabitants of the Town where 
the Gods are found; ſo that if any within a year and a Weftm.1.cap.4, 
tay ſue foz thoſe Gods, and after p2ove that they were 3 #: 7 _ 
his at the time of the Shipwaack, they fall be reſtozed co {5 92 24> 
. =-- 
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him without delay 2 but if not, they ſhall be ſeiſed by the 
ſaid Sheriff, Cozeners, oz Tailiffs, ts2 the Kings uſe, any 
ſhall be delivered to the Inhabitants of rhe Town, who 
ſhall anſwer befoze the Juſtices fo2 the Wreck belonging 
co the Kingz but this cod Law extends not ts Pirates, 
Robbers, Sca-Rovers, Turks, oz vther Enemies to the 
Catholick Faith. | 

Where the Freck belongs to another, he ſhall have it 
in like manner; and if any be attainted to have done 
otherwiſe, he ſhall ſuffer Impriſonment, make Fine to the 
King, and yield damage alſo. 

If a Bailiff do ir, and ir be diſallowed by his Lord, the 
Bailiff ſhall anſwer for it if he hath wherewithal; but 
- not, the Lord ſhall deliver his Bailiff*s Body to the 

Ing. | 


IV. If the Ship periſhes only, and the Goods are ſafe, 


4% in that caſe the Goods ought to pay a proportion of a 


ficch or teach penny, according to the eaſie or difficult 
winning or ſaving of the ſaid Goods; richGoods, as Gold 
and Silver and Silk pay lefs than Goods of great weight 
and cumber, being in leſsdanger, unleſs it were a Wreck 
going into a Port, which the Skipper was not bound for, 
there e contra, then the Skipper is not to be conſidered. 

Bur if the Ship and Goods periſh in the Sea, and the 
Owners Co totally forſake her, and fo ſhe becomes a meer 
Dereli#, in that caſe the firſt Poſleſlor that recovers her, 
or any part of her Lading, gains a Property: And this 
according to the Laws of Nations, as is that given for bf, 
whereof there is no hepes of Recovery, like a Lamb in the 
Paws ot a Lion. And the incomparable Ulpian compares 
ſuch a Dereli&iown to a man that knows his own Goods to 
be by another man detained, and makes no claim unto 
them in a long time; unleſs ſome cauſe do maniteſtly ap- 
pear, ſzemstodo it to no other purpoſe but to ſhew that 
he is willing to renounce them; and this is it that Ulpias 
elſewhere intends, where he ſaith, that a Houſe poſleſsd 
tor a long time by another, and no claim made, norRent 
demanded for it, ſeems to be deſerted by the right 
Owner. 

To exatt Intereſt long ſince due, ſaith that good Emperor 
Anteninzes, is hardly juſt; for the net demanding it in ſo long 
@ [race, makes it probable that thiu wert willing to remit tty 

F 
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and that by not ſo much' as demanding it, thy purpoſe was to 


make thy ſelf the more beloved and honoured, and thy Debtor 
the more thankful. k 

Now that Silence ſhould be of ſuch a force as to juſti- 
fie our preſumption of a Derelitzion, two things are 
requiſite ; Firſt, Thac he that is filenc knows that he hatha 
Right; for him that knows it nor, tilence cannot preju- 
dice. Secondly, That his ſilence be free and voluntary, 
and not occaſioned by fear, or any other ſuch cauſe; and 
the true reaſon is, that it is hardly poflible that in a long 
time a man ſhould not by ſome means or other arrive at 
the knowledge of his own Right, time daily adminiſtring 
occaſions to the diſcovery of Truth. 

But becauſe that time, which exceeds the memory of 
man, is in a moral ſenſe infinite, therefore if cl:im te 
not made within @ reaſonable time to a thing our ot pol- 

{effion, it is a ſufficient Preſumption that it « furſaken, 

unleſs ſome very ſtrong Reaſons be brought to the con- Grotius lib, 2. 
trary ; and therefore the recovery of the Plate near the ©: 4+ % 546+ 
Bahama Rocks, loſt near fifty years ſince by the Spaziard, 

became moſt apparently a Derelict, and free not only 

for the Undertakers to recover and poſleſs, bur to keep puke of Albe- 
asa Property juſtly acquired by them;as well by che Laws marle & at. 
of Nations, as the Civil Law. in Anno 1687, 

V. The King ſhall have Wreck of the Sea, Whales, and 
great Sturgeons taken in the Sea and elſewhere through- 
outthe whole Realm, except in places privileged by the 
King. 
VL By the Grant of Wreck will paſs Fl:rſam, Fetſam, Sir Henry Cone 
and Lagar, when they are caſt upon the land; bur if they [5 5 Caſe, 

, — MM in obe g. part, 
are nor caſt upon the land, the Admiral hath Juriſdiction, £1 1, 
and not the Common Law,and they cannot be ſaid Wreck. 

Wreccum Maris, are {uch Goods only as are caſt and lefc 
ton the Land by the Sea. j 
% Fltſam, is when a Ship is funk or otherwiſe periſhed, _ 
and the Goods float —— the Sea. : yon 

Tetſam, is when the Ship is in danger to be.ſunk, and wi. Se#. pen. 
for lightning the Ship, the Goods are caſt into the Seca, 
notwithſtanding which the Ship periſheth. 

Lagan vel Ligan, is when the Goods being heavy, are £22. 7. D. pro 
caſt into the Sea before the Ship periſhes, which by the 4/1, 
prudence of the Maſter or Mariners, who have an in- 

Fenc 
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tent to ſave them ſo ſunk, as that they may come at them 
again, in order to which they faſten a Buoy or other light 
matter that may ſignifie to them where they lie, if Pro- 
vidence ſhould bring them in a condition to retake them, 

45 E.3-15- The King ſhall have Flotſam, Fetſam, and Lagan when 
F.N. B. 112: the Ship periſheth, or when the Owners of the Goods are 
Anth. Omnes . X , \ 
 derigrinicom- Ot known; but when the Ship periſheth nor, e contra. 
munia de ſuc- A man may have Flotſam and Fetſam by the King! 5 
ceſfimibus acq» Grant, and may have Flotſam within the high and low 
per Leg, Olerone Water-mark by Preſcription, as it appears by thole of the 
ps, Welit-Countries, who preſcribe to have Wreck in the Sa, 
fel. 107: {.. far as they may ſee a Humber Barrel. 
Cobe 2, Inftit. VII. If a Ship be ready to periſh, and all the mentheres 
fol. 167. in for ſafeguard of their lives leave the Ship, and after 
oP a" - the forſaken Ship periſheth, if any of the men be ſaved 
au, "9 and cometo land, the Goods are not loſt. 
' A Ship on the Sea was purſued by Enemies, the menfor 
fafeguard of their lives fortake the Ship, the Enemies take 
sR. 2. pro the Ship and ſpoil her of her Goods and Tackle, and turn 
Wiltelmo Fiſh- her to Sea; by ſtreſs of Weather ſhe is caſt on-land, where 
pp __ it happened her men arrived: It was reſolved by all the 
$11. Da "Judge of Enzland, That the Ship was no Wreck, nor 
urt. lor. 
PL. Com. 456. VIII. If Goods are caſt up as Wreck, and it falls out 
| they be bona pcritura, the Sheriff may fell them within 
the year, and the ſale is good ; but he muſt account to 
the true Owners. 
Owners claiming the Wreck, muſt make their proof by 
| their Marks or Cocquets, by the Book of Cuſtoms, or by 
PN.B. fol, 12. the Teſtimony of honeſt men; and if the Wreck belongs 
' . to the King, theparty may ſue out a Commifhon to hear 
and determine, and that by the Oaths of ewelve men, or 
elic he may bring his Aion at Law, and make our his 
Proof by Verdi&; but fuch Action muſt be brought with 
in the year and day, f 
DD. dipl. & + Note, Flctſam, Fetſam and Lagan, are Goods on or in 
de Off. Admir. the Sza, and belong to the King, who by Charter hath 
granted them to the Lord Admiral. 
4 __ IN. It Goois were wreckt on the ſhore, and the Lord 
fil. 24. Bur  Þaving power, takes them, he ſhallnor pay Cuſtom, ne# 
fince adjudg- 
ed jaC, B, upon a ſpecial Verdict found at St, Edmunds: Bury in Suffolk, 
thet 
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ther by the Commen Law nor by the Statute ; for at the Com- 
mon Law wrecked Goods could not be charged with Cu- 
ſtom, becauſe at the Common Lawall Wreck was wholly the 
Kings, and he could not have a ſmall duty of Cuſtom out 
of that which was all his own; and by eftm. 1. where 
wrecked Goods belonged more to another than to the 
King, he (hall have it in like manner, that is, as the King 
hath his. 

Now Goods that are chargeable with Cuſtom according 
to the Act of Tunnage and Poundage, muſt have theſe Pro- 

rties. 

1. They muſt be Goods which ſhall come or be brought 
into the Portsor Places of the Kingdom. 

2.They muſt come or be brought intoſuch Ports or places 
3s Merchandize that is for ſale, and tothat end; for there can 
be no other conception of Goods brought as Merchandize. 

3. They muſt come and be brought as Merchandize, and 


' for ſaleby the King's natural born Subjects, or by Stran- 


gers and Aliens, as diſtinguiſh'd from the natural Subjects. 

4. The Duty payableto the King is to be meaſured by 
the quality of him that imports the Commodity; that is, 
if the Importer be a natural Subje& he pays leis ro che 


' King, and if an Alien, more. 


5. All thoſe Goods charged with the Duty by the Sta- 
tute, {o to come or be brought into the Ports or Places of 
the Kingdom, are to be foreign, as of the growth of 
France, the Levant, Spain, Portugal, Germany, &C. 

Whence it follows, 1. That Goods of Foreign growth, 
and which by their kind, are to pay Duty, it they ſhall 
come or be brought into the parts or places of the King- 
dom, neither by the King's natural born Subjects nor by 
Aliens, they are not chargeable with che Duties mention- 
ed inthe Ac. 

2. If they are not brought into the Ports and Places of 

ge Kingdom as Merchandize, viz. for fale, they are not 
chargeable with the Duty ; but Wines or other Goods 
coming or brought into the Realm as Wreck, are neither 
brought into the Kingdom by any of the King's Natural 
born Subjefts, nor by any Strangers, but by the Wind and 
Sa ; for ſuchGoods want a Propriccor until the Law ap- 
points one. 

3. Wrecked Goods are not brought into the —_ 

cing 
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being caft on ſhore,as Merchandize, viz. for ſale, but are as 
all other the native Goods of the Kingdom, indifferent in 
themſelves, for ſale or other uſe at the pleaſure of thePro- 
prietor. 

4. All Goods foreign or domeſtick are in their nature 
capable to be Merchandize, that is, to be fold ; but it fol- 
lows not thence, that whereſoever they are brought into 
the Kingdom, they are brought as Merchandize, and to 
be ſold, and ſhould pay cuſtom ; for they are transferred 
from place to place, more for other uſes: than for ſale. 

5. All Goods charged with the Duty of the At, muſt 
be proprieted by a Merchant natural born, or Merchant 
Alien, and the greater or leſs Duty is to be paid, as the 
Proprietor is an Alien or Native Merchant; but wrecked 
Goods are not the Goods of any Merchant natural born, 
lien, or Denizen, whereby the Duty payable ſhould be 
either demanded, diſtinguiſh'd, or paid : therefore a Duty 
impoſlible to be known can be no Duty; for Civilly hat 
cannot be known to be, « as that which z nt. 

6. AllGoods ſubject w the Duty of Tunnage and Poun- 
dage may be forfeited by the diſobedience and misbehavie 
our of the Merchant-Proprietor, or thoſe truſted by him, 
As unſbipping before payment, or lawfully tendring or agreeing 
fer, &c. But wrecked Goods cannot be imported into any 
Creek or place of the Realm by way of Merchandize, 
and unſhipped to be laid on land ; for if fo imported and 
unſhipped to be laid on land, it is no Wreck, and there- 
fore are not Goods forfeitable by the misbehaviour of any 
within the A, and conſequently not Goods intended to 
be charged with the Duties by the A&. 

Goods drowned or loſt in pafling a Ferry, a great Ri 
ver, or an Arm of the Sea, arenot tobe {aid to bs export- 
ed, though they be carried to Sea; but Goods exported are 
ſuch as are conveyed to Sea in Ships or other Naval Car; 
riage of mans artitice, andby like reaſon Goods import { 
mult not be Goods imported by the Wind, Water, or ſuch 
inanimate means; bur in Ships, Veſlels, and other Corr 
veyances uſed by reaſonable Agents, as Merchants, Mart 
ners, Sailers,&c. Whence it may be concluded,that Goods 
or Merchandize imported within the meaningof the Ad, 
can only bz ſuch as are imported with deliberation and 
by realonable Agezts, not caſually and without reaſon ; 
an 
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andtherefore wrecked Goods are noGoods imported with- 
in the intention of the A&, and conſequently not to an- 
ſwer the King's Duties; for Goodsas Goods cannot offend, 
forfeit, unlade, pay Duties, or the like, but men whoſe 
Goods they are: And wrecked Goods have no Owners to 
do thoſe offices when the A requires they ſhould be 
done, therefore the Act intended not to charge the Duty 
upon ſuch Goods. 
; The Admirals of England, ut magnus Admirallus Anglie, The very 
Hibernie, Wallig, ac Dominicrum & Inſularum earundem, EY 
Ville a & Merchiarum ejuſdem, necnon Gaſcenie, Aqui» pon "= = 
tanie, C aſſium & marium diftornm regnorum Anglize pra Blix. in Rot. 
fetus generalis, Cc. which are the words of their Patents Adm. m. 10. 
uſed at this day, do claim all Wrecks ariſing from any of 
thoſe places, by virtue of their Grants. 
X. King Edward the Second in the firſt year of his 1 E- 2+ m, 6+ 
Reign, by his Chartergranted the Caſtle of Carsbrook, with #6 
all the Lands and Tenements in the ſe of Wight, former- - 
ly belonging to 1/abella Fortibns, Counteſs of Albemarle, to 
hisgreat Favourite Peter de Gaveſten and Margaret his Wie, 
and the Heirs of their two bodies begotten, ( together 
with ſundry other Caſtles and Lands) and commanded 
Nicholas 4 Boſco to put him into actual poſleſhon, and 
likewiſe commanded Robert de Sanſon, Keeper of the Fo- 
reſt of Parkhurſt in that Iſle, to be Intendent to them for 
the Farm he had granted him for life for the cuſtody 
thereof, which being after ſoon reſcized into the King's 
hands, he granted this Caſtle with all its Services, and all 
his Lands in that Iſle to Edward his Son and his Heirs Pat. 20. E. 2. 
Kings of England, and afterwards for the aſcertaining ' 10, ms 
what did of right belong to the ſame Caſtle, an Inquiſi- Fl rm x 
tion went out, by which it was found inter alia qd" W2LCz Inguiſit, de An 


Kkum maris pertinens ad dictum Caſtrum valctp ann 4 #. 47 A: 3+". 32» 


S0 that by the general Patent of the Admiral will not 
& the Wreck of this Iſle, without ſpecial wordsgranted 
wn the Patent. 

Note, If the Wreck happened, or was occaſioned by Me gy 
reaſon of any fault or negligence in the Maſter or Ma- jjs. r. 6. 4. D. 
riners, the Maſter muſt make good the loſs ; but if the de obl. & a#. 
fame was occaſioned by the Act of God, to avoid anEne- 2: 2*: 5: 6-D- 
my or Pirate, and the like, there he ſhall be excuſed. — 
Udentiam & induſtriam himanam ſuperat, niſt culpa caſum preceſſerit. 
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I. Of Goods and Merchandize when | made liable to the Averidge. 


ſubjeft to be caſt ove}-board. i; X. Of misfortunes not ſubje#t to an 
II, Of the account rendred of ſuch; Averidge. 
ejefted Goods, and by whom. | XI. Where the remainder of the Goods 


III. = the Ancient Laws of Eng-| are exempted from the Averidge, 
land in reference to ſuch Ejef-| and the damage of the ejefted Goods 


ments. falls on the Maſter. 
IV. What Goods muft come into the XII. Damage to the Ship where the 
Averidge, and what are exempt. Lading contributes, and the Stan 
V. The Maſtzr diſcharged by ſuch' dard rate in Contributions, 
Aﬀs by the Common Law. | XIIT. The Maſter becomes a Captive 
VI. The Ships Gear or Apparel, whe-| for the redemption of Ship and 
ther within the Averidge. Lading, where liable to the Ave- 
VII. The reſidue of the Goods where] ridge, and where diſcharged. 


tacitly obliged to anſwer the Ave-' XIV. What Gods are ſubje# to the 
ridge, | Averidge. | 
VIII. Of Goods remaining on ſhip- XV. Contribution for Pilotage, and 
board ſpoiled by reaſon of the ejeft-, where the remaining Goods not ſub- 
ing of others, where ſubjeft to the | je# to Averidge. 
Averidge. : XVI. Rules general for ſetling the 
- IX, Where Ship and Lading are both | Avcridge. 


* Leg. Rhod.de 1. GP being freighted and at Sea, are ofcen ſubje& to 
jat. ſtorms and other accidents, in which by the An- 
|  cientLaws and Cuſtomsof the Sea, in extreme neceſſity the 
 - Bratton, lib. 2. Goods, Wares, Guns, cr whatſoever elſe ſhall be thought fi, 
That 6-1-3: may in ſuch Extremity be flung over-board ; but then 
| the Maſter ought to conſult with his Mariners, who if 
they conſent not, and yet the ſtorm and danger continues, 
the Maſter may command notwithſtanding the caſting 
over-board what he ſhall judge moſt fitting for the c 
mon ſafety of the reſt. So likewiſe Goods coming from 
; infeted Tywns or Places may be caſt over-board ; andif 
45 E-3-fol.1s. an Action be brought at Common Law, the Defendant may 
| juſtifie the ſame, by pleading the ſpecial matter. 
| Leg. Olerm, Ifthere be a ſuper Cargoe, a Requeſt ought to be made 
A to him co begin firſt ; bur if he retuſes, the Mariners may 
proceed. 
IL. If 
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IE. If the Ship fo fortunes as to out-weather the ſtorm, reg. Compolar. 
and in ſafety arrives at her Port of diſcharge, the Maſter del Mere. 
and moſt of his Crew muſt ſwear that the Goods were caſt 
over for no other cauſe bit purely for the ſafety of the Ship Leg. Widhicen: 
and Lading. "The cuſtom of clearing of that point varies 4rtic. 38, 3g» 
according tothe ſeveral Countries or Places they arrive 
at. 

HI. King William the Conquerour, and Henry the firſt, Leges Guliel.r. 
made and ratified this Law concerning Goods caſt over- & # 1.c. 98. 
board by Mariners'in a ſtorm, in imitation of the Ancient - m_ ad 
Rbodian Law, De jatt. egemRhodlames 

i ego fecero res tuas te Navi ob metum me2tt*, de Selden ad 
hec nen potes me implacitare, nam licet altcrt ramnum Kadmerum & 
inferre ob metum moztis quanto Periculum evadere nen ary" Fl 
potef, Et { de hoc me meſces, qd* ob metum montis nil 1k” 4.3 
feciſle de comeſp2ziorat, Ct ca quz in navt reftane vivi- Priſc Anglorum 
dantur in communi ſecundum cotalla, & fi quis jeceric /egtb#5,fol.157, 


catalla extra navim quando neceſſitag non cxegerit, ca rc- 


ſituat, 

IV. The Ship arriving in ſafety, the remainder muſt 
come into the Averidoe, not only thoſe Goods which pay Leg. 1. & 2. 
Freight, but all thoſe that have obtained ſafety and pre- 44 leg. Rhode 
ſervation by ſuch Eje&iom, even Money , Jewels, and & #: 0lerow 
Cloths, and ſuch like, are not exempted. 

But thoſe things which are born upon a mar's Body, 
Vitals, and the like, put on ſhip-board to be ſpent, are 
totally excluded from the Contribution. 

The Maſter ought to be careful that only thoſe things £2: Wisbicenſ. 
gow leaft value and greateſt weight be flung over- #7 29» 21+ 


V. As this Law doth take care that this common Cx- 8 | 


lmity ſhould be born by all the parties intereſſed by a ge- 
neral Contribution, ſo the Common Law takes notice of 
misfortune, and makes Proviſion to indempnitie the 12 Jac.inB.R. 
er; and therefore if the Party-owner of ſuch ejected _— 
Goods, ſhall bring an Aion againſt the Maſter or Own- — —_ "_ 
es of the Veſſel, the Defendant may plead the ſpecial Afcer. 
matter, and the ſame ſhall bar the Plaintiff. 
VL Burif the Ships Gear or Apparel be loſt by ſtorm, 7;,. r. #: 4: 

meisnot within the 4wveridge, but is accounted hke exercit. a%ion, 
unfb a Workman breaking or ſpoiling his Tools, except 
the ayoiding of a danger, as the flinging the 1af 

OV er- 
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over-board, or the ſlipping the Tow-Anchor or Boat. 
Goods brought ſecretly in the Ship againſt the Maſter 
L. amiſſe && 7 Purſer's knowledge, if cjected, no Contribution isto 
Oleron. be had. 
' This Order isobſerved generally in the rating the rs 
nn 72" mainder of the Goods by way of Contribution. 
ae jaftn, hy s Ifthey chance to be caſt over-board before half the 
de contribu Voyage performed, thenthey are to be eſteemed at the 
tione. Price they colt ; if after, then at the Price as the reſt or 
the like ſhall be fold at the place of diſcharge. 
— Foy i. the Common Law looks upon the Goods and 
pov & les, Cargo asa pawn or pledge for the Freight, fo the Marme 
Si non ſortem Law looks upon them likewiſe as a ſecurity for the ar 
de cond. in de. {\wering the Averidge and Contributicn, and that the Maſter 
ought not to deliver the Goods till the Contribution is 
ſettled ; the ſame being tacitly obliged for the one as well 
as the other. Ad Leg. Rhod. l. 2. Si non conſervatis. 
Leg. Naviscq, VIIE If through the rifling of the Ship, or thecaſting 
ad Leg. Rhod. or unlightning the Ship, any of the remaining Goods are 
=_ - nootnl {ſpoiled either with wet or otherwiſe, the ſame muſt come 
os. Jn - the Contribution for ſo much as they are mad: 
worlſe. 
IX. If it falls ont that a Ship entring into a Port 
Channel, cannot make way, and there be a lightning or 
disburdening of the Ship, then the Contribution falls two 
Leg. 9. &. 3- Parts to the Lading, and one third to the Ship, except the 
ad exhib. Ship ſurpaſs in value the Lading, or that there is ſoms 
bad quality in the Ship it felt. 
Burt to prevent that ambiguous Queſtion, if - the party 
7.1. ver Covenants that the Goods ſhall be delivered at the Pot 
quod convenit Covenanted and appointed, then Condition makesLaw. 
depoſe . So for the. Pilet's Fee and riſing of the Ship off ground 
when there is no Fault in the Maſter. 
Leg. quemad- MN. If two Ships happen to encounter and crols each 
modum pa- other, and the Crew ſwear their Innocency, Contrib 
rag. Si navis muſt be made by a juſt equality; bur if one periſhes, 5 
= leg. 494 there can be no proportion of the loſs, ſo no Contribut 
; on. The reaſon thatis given, for that otherwiſe a Skip 
might of purpoſe ſet an old weak Ship againſt a ſtrons 
Ship, and by that means hedge himſelf into a Contrib 
tion and Recompence. However this bars not the Own 
from bringing their Action againſt the negligent Mer 


"hook 11. Of Avetidces and Contributions, 249 


by which means he may recoop himſelf in damage, if it x,y wy 
| Anpan at Sea, the Action by the Civil Law is called Le- 7 —_ OM 
s Aquile. | 3«Inft, fol.144. 
If ſuch a misfortune happens in the night at Sea, the G9dnynuerjus 
, if he will compleatly arm himſelf for his recovery, = Ay 
ought to prove, that he made out Light or Fire, or other- 4 
ways gave notice by crying or calling out. 

XI. If it falls out in the Shipor Veſſel by cheindiſcreet ,,; 0... 
ſtowing or lading thereof above the Birth-mark that ſuch 24, g $i.22; « - 
Eje#ion happened, in that caſe it has been uſed by the Ma- ad leg. Aguil.) 
rine Laws no Contribution to be made, but ſatisfaction is 
to be anſwered by the Ship, Maſter, or Owners. 

* XII. If to avoid the danger ofa ſtarm, the Maſtercuts 44, tes. Rhod, 
down the Maſts and Sails, and they falling into the Sea, leg. 2. $. $4 
are loſt, this damage is to be made good by Ship and La- cnſervats- 
ding pro 7ata': otherwiſe if the caſe happens by ſtorm or 

ether caſualties. 

No Contribution is tobe paid in caſe one Ship ſtrike 
againſt another whereby damage happens, bur full fſacif 
faction is to be anſwered the Merchant in caſc of fault or 
miſcarriage in either; or an equaldiviſion of the damage, 
in caſe it happen by a caſuality, as above. 

.If a Lighter or Skiff, or the Ships Boat into which partof F.de leg-Rhod. 
the Cargo is unladen for the lightning of the Ship, periſh, {8-n-u# onu/t, 
and the Ship be preſerved, in that caſe Contribution is to 4 _—_— 
be made ; but if the Ship be caſt away, and the Lightey, 3aftuSir Sa 
Boat or Skiff be preſerved, there no Contribution or Ave- cis Moore, fols 

ridge is to be had, it being a Rule, No Contribution but 297» 
where the Ship arrives in ſafety. 

XIIL If a Ship happens to be taken, and the Maſter to ,,, ,,,: 
redeem the Ship and Lading out of the Enemies or Pirates ; » ey my 
hands, promiſes them a certain ſumm of Money, for per- navis 4 Pira- 
formance whereof himſelf becomes a Pledge or Captive in '# 
the cuſtody of the Captor in this caſe he is to be redeem- 
ed at the coſts and charges of the Ship and Lading, and 
Money, if there be any inher, are contributary according 
toeach mares intereſt for his ranſom. 


So where'a Pirate takes part of the Goods to ſpare the Mmre,fol297- 


_ reſt, Coneribution muſt be paid. pr 442. Hicks 


* Butifa Pirate takes by violence part of che Goods, the ver/#s Palling- 
felt are not ſubje& to Averidge, unijels che Merchant hath 5% 
made at expreſs Agreement to pay it alter the Ship is 


tobb'), D 4 Þur 
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Gret. deintrad, But if part ofthe Goods are taken by an Enemy, or by 
jur. Hol. par, Letters of Marque and Reprizal, e contra. 

29. Suetin. Solikewiſe in ſtorm, it the ſame is done for preſervation 
nn el of the remainder. 
' thirteenh _ XIV. In Eje&ment the Maſter or Purſer of the Shi 

Chapter, ſhall contribute for the preſervation of the Ship, and alſo 
| the Paſſengers for ſuch Wares as they have in the Ship, be 
it Pearls, precious Stones, and ſuch like ; and Paſſengers 
that have no Wares or Goods in the Ship, yet in regard 
they are a burden to the Ship, Eſtimate is to be made of 
his and their Apparel, Rings, and Jewels, towards a Con- 
tribution of the loſs ; and generally allthings in the Ship, 
Except the Vidtualling and Proviſions of the Ship, and the 
bodies of men (unleſs Servants) muſt bear a proportiona- 
ble ſhare in the Contribution. 

The Eſtimate being made of the Goods loſt and ſaved, 
the price is to be ſet down not for how much they were 
bought, but how much they might be ſold for at the time 
Rbod. de ja. When the Eje&ment was made; and if anything be flung 
fol. 156, 1972 into the Sea and endamaged, and afterwards is recovered \ 
198. again, yet Contribution is to be made only for the da- 

mage. | 
SV. Contribution isto be paid for the Pilot's Fee that 
hath brought a Ship into a Port or Haven for her ſafeguard, , 
(it being not the place ſhe was deſigned for) ſo to raiſe her 
off the ground when there is no fault in the Maſter. 
Gratizs Trt-o2,  , IF a Maſter of a Ship lets out his Ship to Freight, and 
jur.Hbll, 3, 29. ©nEn receives his Complement, and afterwards takes in 
Vinizs and © Goods without leave of the Preighters, and a ſtorm ari- 
Pecheus Come ſes at Sea, and part of the Freighters Goods are caſt over- 
mentaries on hoard, the remaining Goods are not ſubje& to the Ave- 
= - "4g ot ridge, but the Maſter muſt make good the loſs out of his 
ates, fil own Purſe 
_— The Goods which are loſt are to be valued, and the 
Goods ſaved are to be eſtimated, which being known, a 
proportionable value is to be contributed by the Goods 
faved, towards reparation of the Goods ejetted, or 
over-board. 

"0M In which, regard is always had, not to what might be 
_ = 2+ got by the Goods loſt, but what the intrinſick damage 15 
ii. 22 by theloſof the ſame; the which are not tobe eſtimated 

whatthey might kave been fold for, as what they coſt or 
were bought tor Buc 


Pecbeus ad legs 


{ 
( 
, 
{ 
F 
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and if at the Common Law the Merchant ſhould bring an 
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But now the Cuſtom is general, the Goods ſaved and x1, Quin 
loſt, are eſtimated according as the Goods faved were of Places va- 
fold for ; Freight and other neceſlary charges being firſt ries this Modue 
deducted. of eſtimaring, 

If there werePlate, Jewels, or the like, ina Trunk,Cheſt, CO - 
Pack or Bale, at the time of their Ejedtion, if there be a chanes ing 

Cargo he ought to give notice by diſcovering of the Mariners in- 
fame to the Maſter or Mariners, otherwiſe he ſhall be differently 


anſwered in the Contribution no more than the bare ex- 29Minared by 


trinſick value appeared to be; but the Affurers will hard- 45 __ pe 
ly fare ſo well. S. ult. Inſtit. de 


If Contribution ſhall be ſetled, and the Merchant will rer. diviſ. & 
not agree, the Maſter may detain the Lading, for the y 9 $. alt, 
lame is as tacitly obliged to anſwer that as the Freight; 5, #7" 
ARion, the Defendant ſhall bar him by pleading the ſpe- 
cial Matter, 

If Goods arecaſt over-board, and afterwards are reco- |. ibid. leg. 
vered, Contribution ceaſes ſaving for ſo much as they are Navi, $ cum 
damnified and made worſe by reaſon of ſuch Eje&- 
ment, 

Nete, Goods caſt oyer-board to lighten the Ship make 74, 24.7. de 
no Dereli&. prob. leg. falſus 
And though ſuch neceflity ſeems to ſubje the Lading $- 5? jatum. 

to Eje&ment to prevent the ruin and deſtruction of the > 4 ft. 
Perſons, yet ſome Lading ſeems excepted, and therefore 

Cannon and other Inſtruments or Proviſions conſigned to Bacon Max. | 
relieve a City , ought not to be flung over-board; tor inf, 17+ privt- 
ſuch caſe the Law impoſeth on every Subje&, that he [7mm 4 
prefer the urgent Service of his Prince, before the lafery publicam. 

of his Life , "y 
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IT. Aſſurances by whom firſt introduced. 
I. 4ſſurances the nature of them. 
IH. How eſteemed of by Law. 

IV. The various ways of enſuring, and 
on what. 

V. Aſſurance when eſteemed moſt dan- 
gerous, and of fraudulent Policies. 

VI. Of the Receipt of Premio, and 
the cuſtom of Abatement on loſſes. 

VIL. Policies that now enſure againſt 
all the accidents of Heaven and 
Earth. 

VIII. A Ship enſured generally, whe- 
ther the ſame inclades the Cargo ; 
and whether it us neceſſary in the 
Policy to mention the particular 
Goods, 

IX. If the Muſter is diſcharged of 
the damage, whether the Enſurer 
may be mage liable. 

X, A Shipenſured from a Port, and 
ſhe is burnt before her departure, 
whether the Aſſurers are made 
liable. 


ajterwara's in the Voyage put into | 
another, the ſecond miſcarries,whes : 


XII. A man enſures more than the | 
value of the Cargo, the Cuſtom in | 
ſuch caſes 


Ceſar. lib, 25s 
cap. 18. 


* Leg. 1. ff qui 


$.3 mfn, 


P. VI. 


Of Policies of Aſſurance. 


XIII, A Ship 4s enſured from one Port 
to another, and there to be landed; 
the Cargo after arrival is ſold, and 
before landing is burnt, whether tha 
Aſſurers ſhall be made anſwerable. 

XIV. A Ship enſured from one Port th 
( blank ) being in time of War 
taken, whether the Aſſurers (hal 
anſwer. 

XV. Of the Enſured"s renouncing af- 
ter a loſs; and what operation the 
ſame has by cuſtom. 

XVI. Of the Office ered by the Sta- 
tute of 43 Eliz. what power; of 
the Juriſaittions claimed by thoſe @ 
Common Law and the Admiralty. 

XVII. What Power -and Aurhortty 
was given by the Statute of 43 Elk 
to that Court, 

XVIII. What things it was deficient 
in, and holpen by the Statute of 
14 Car. 2. cap. 23- and of then 
OO and Power general at this 

ay. 


XI. - Goods enſured in one Ship, are XIX. Of the advantages that ſeems 


accrue to publick Aſſurances, diffes 


rent from private ones, 


ther the Aſſurers are made liable. ' XX. The Office of Inſurance for Hſe! 


burnt or demoliſhed by, or by reaſm 
of Fire: the Fund to anſwer the 
Premium,and the rates for inſurs 


m_ cla T* is conceived by Suetonias, that Claudinus Cxſar wa 
the firſt that brought in this cuſtom of Ar 
. which the danger and adventure of Voyages is divide 
Satiſd.cog, Tepaired and born by many perſons, who for a certail 
Grotius deJave ſurnm, by the Spaniard called Premio,affure Ship or Goods 

- Bl ac Pa, gr both,or a Proportion, according as the Policy is *. 
{tt 2 CiÞ. 12% II, Aferances are either publick or private. Falling 

W 
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Df Policies of Allſurance. 


when they are made and entred in a certain Office or 
Court, commonly called the Office of Aſſurance on the 
Royal Exchange in Londen; and the ſame are called pub- 
lick, for that 1t is free for any manto reſort and ſee what 
another hath aſſured upon his Adventure. 

Private is, when an Aſſurance is made, but the Enſured 
keeps the ſame ſecret, not deeming ir fit that any ſhould 
ſre or know their Cargo or Adventure, or what Premio 
they have given, or aſſurance they have made ; and the 
fame being never entred in the Office, is known by the 
name of a Private Aſſurance. 

IE. By the Common Law they are both of the ſame va- 
lidity,as in reference toobtain ſatisfaftion from the Enſu- 
rers, if loſs or damage ſhould happen to the Adventure. 

But by the proceedings erected by Statute of 43 Eliz. ,. zjz c 12; 
cap. 12. only thoſe that are entred in the Office of that ; 
Court, can be ſued or deterfnined there. 

*IV. Afurances are of various ſorts, ſomebeing to places 
certain, others general: thoſe that are made to places cer- 
tain, are commonly upon Goods laden or to be laden a- 
board outward, and until the ſame Adventure ſhall bg 
laid aſhore at ſuch a Port. 

Or upon Goods laden or to be laden homewardin ſuch 
2 Ship till the Adventure ſhall likewiſebe landed. 

' Orelſe upon Goods out and. in, with liberty to touch 7,hames reci- 
at all Ports as are mentioned in the Policy. nius, L. 2. Ce $6 

So likewiſe on Ships that go Trading-Voyages,as round $. 5» 6 
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Leg.4. $-D. de 
Naut. fen. 


to Pals; and that it ſhall be lawful atcer che Ships deli- 


me there, to take in at the ſame Port another Cargo, 
and with that proceed to the We/t-Idies or other parts, 
and back again to Cales, and from thence to London; this 
Policy being general and dangerous, procures ſeldom ſub» 
iptions, or at leaſt very chargeable ones. 
As Goods and Merchandize are commonly enſured, fo g,,,. .. . 


likewiſeare the Ships Tackle and Furniture; but inregard wn. 14. ſe 


there ſeldom happens a Voyage bur ſomewhat is miſling 43- eqq. __1 
or loſt, the Premio commonly runs higher than for Mer- 

chandize. 

| Aſſurances may be made on Goods ſent by Land, fo 

likewiſe on Hoyes, and the like, and may be made on the Liſte ver.Sedg- 
heads of men; as ifa man is going for the Srrejghts,and per- wich. Mich. 
haps is in ſome fear that he may be takga by che Pfores or 29 £47: 24 


( 3 Turkiſh 5. Aegen_ 


25+ Df Policies of Aﬀſurance. Book 11, 
. Turkiſh Pirates, and ſo made a Slave, for the Redemption 
of whom a ranſom muſt bepaid, he niay advance a Premio 
accordingly upon a Policy of Aſſurance; and if there be 
a Caption, the Aſſurec muſt anſwer the Ranſom that is 
ſecured to be paid on the Policy. 
If ſuch Enſu- V. Thoſe Affurances are moſt dangerous when there 
rancebe made are theſe words inſerted loft or not Joſt; which is commonly 
__ _ done when a Ship hath been long miſfling, and no tidings 
Jon the Can be had, the Premio (eſpecially in time of War ) will 
hour when Tun very high, ſometimes 3o or 4o per Cent'; and though 
intimation is it happens at the time that the ſubſcription is mak. 
| _ of the Ship is caſt away; yet the Aﬀaurers ws" anſwer, 
Lxxinine, 16b,2, But if the party that cauſed the Aſſurance to be made, 
Cap. 5. 6. 9, 10. Jaw the Ship wreckt, or had certain intelligence, ſuch 
. »- Yabſcription will not oblige, the ſame being accounted a 


| meer traud. 

Arthur Stock So likewiſe if the Aſſured, having a rotten Veſſel, ſhall 
_ _ aflure upon the ſame more than ſhe is worth, and after» 
Mich. 56 Car, Wards give order that going out of the Port, ſhe ſhould 
2. inB, R. be ſunkor wreckt, this will be fraudulent: and not oblige 

Afterwards the Aflurers to anſwer. 
convicted by In the Year 1678. one Nownham Perkins and Stoakes 
| 07 1, were Owners of a Veſſel called the May Flower Ketch, the 
Term. Sang; V cllel coming laden with Wines on the account of one 
Hailrii ſequens Fierbraſſe and Stone to the Iſle of Wight, Perkins being then 
in B. R. Vide in the ſame place, contrives with one Ivy the Maſter ta 
Liv. 19. 25+ ſell the Freighters Goods privately, and that being effec: 
ed, to go our to Sea ſome ſmall diſtance from the Iſle,and 
there privately ſink the Veſſel, and pretend ſhe ſtruck, 
and then foundred by the extremity of Weather. The 
Plot being laid, Perkins haſtens up to London,and makes a 
Policy of Aſſurance on the Veſſel ; which being done, re 
mits his Ordersto Ivy to putin execution the contrivance, 
and accordingly the Goods, or the beſt of them, being 
diſpoſed of, ftands out to Sea, and then with his own 
hands, by the torce of an Iron Crow, makes a hole in the 
hold, and then in hislong Boat (the Crew perceiving the 
Veſſel to be ſinking) conveys himlſelfand Mariners aſhore; 
Foy remits up advice of the loſs, and Perkins (as if he had 
never known any thing of the matter ) demands the mo- 
nics aſſured with great confidence, and thereupon brings 
an Action tor the ſame; but befqre that Cauſc _ to \ 
ryal, 
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Tryal, Fierbraſſe and Stone bring a Trover againſt Perkins, 
andchereupon the whole practice came out, and a Ver- #3: 32 Car, 
di& was had againſt the Defendant, with this further, * * * 
That it Perkins would proceed on his Actions on the Af- 
ſurance, he muſt expe that this practice and fraud of his 
re would totally poiſon his Aﬀurance, and thereupon being 
ly well adviſed, never proceeded. 

i VL. Few or ſcarce any enſure the whole Ship, but the The $ubſcrip- 
h 
> 


ſubſcriptions being for ſumms certain, as 50 /. or 500 /. tion mentions 
atthe Premio then aurrent, which when the Adventure is 5 if = Pre- 

* 5 . S þ * m9 4 n 
bornthey receive ; but ifa loſs happens, the Premio is de- Ily oy 


ducted rogether with the uſual abatement: ſo chat the yeq yur iris 


% Enſured receive much about 8o per Cenr. if a loſs hap- ſeldom done 
h S. nll che Ad- 
| VII. The Policies now adays are fo large, that almoſt all Y<2rure 8 


thoſe curious Queſtions that;former Ages, and the Civili- _ 

l ans according to the Law Marine, nay, and the common : 

N Lawyers too, have controverted,are now out of debate ; # #4 in na- 

, ſearce any misfortune that can happen, or proviſion tobe |.,, pry xr 

s made, but the ſame is taken care for in the Policies that rempeſtatifone 
are now uſed ; for they enſure againſt Heaven and Earth, vi publico peri- 
ftreſs of Weather, Storms, Enemies, Pirates, Rovers, ec. £«/ eſſent, Ne» 


5 
: or whatſoever detriment ſhall happen * or come to the #*#4tobw 
certa lucra pro« 


: thing enſured, &c. is provided for. poſt ſuſcepro 
1 in ſe damno 
. . #+# . . . b 

1 ſh cui quid per tempeſtates accidiſſet, Livius, kb. 23. cap. 25; Ville Txſius in Commentario 
. ad Digeſta tit, pro Socio, num. 25. * Sub nomane pericult, de quo fit cautio, comprehendi- 
| tur *ommis caſus qui accidit in mari, a tempeſtate, ab hoſtibus, predonibas, repriſaliis, ut vacant 

arreſtis aliiſque modis uſitatis (y inuſitatis citra fraudem (y culpam contrahentium, aut do« 
mini mercium vel navis. Grotius, de Fure Holl. part. 24, 


VIIL. If a Merchant enſures ſuch a Ship generally, and Z:iniz, 116.2. 
in the Policy it is expreſſed of ſuch a Burthen, the Ship © 5:S. 7, 9» 
happens then to be laden and after miſcarries, the Enſu- ** 
rerſhall not anſwer for the Goods, but only for the Ship. 

IX. It matters not in the Policy whether the particular 
Wares and Goods are named, but generally upon the 

rincipal Wares, and all other Commodities laden or to 

oy for the Enſured, or for his account, or for any 
Otner. 

X. If aShip be Enfſured from the Port of Londen to Cales, 
and before the Ship breaks ground rakes fire, and isburnr, 
the Aſſurers in ſuch caſc (hall not aniwer, for the Adven- 

Dad 4 ture 


JM 


ture begun not till the Ship was gone from the Port of 
London ; but if the words had been, at and from the Port 
of London, there they would upon ſuch a musfortune haye 
been made liable. 
Nite, The Porc If ſuch an Aſſurance had been from London toCales,and 
of Lodon ex- the Ship hadl broke ground, and afterwards been driven 
rends from hy ſtorm to the Port of London, and there had took fire, 
oc _— "i the Enſurers muſt have anſwered ; for the very breaking 
Iſle of Thaner, Of ground from the Port of London was an inception of 
over in aLine tC Voyage. 
rothe Naſein On the other hand, if a man at Cales enſures a . Ship 
_ = from thence to London, if a loſs happens, the Afſurer, if 
to Lmdin. DS Comes into England, ſhall anſwer by the Commen Law; 
Bridge Rot, for though the place where the Subſcription was made, 
Scacar.1gCar. and the Premio given was in a Foreign Country, yet that 
2. . 15 not material, for the Action that is brought is ground- 
74 5:14 1 ed on the Promiſe which is tranſitory and not local, and 
Nuare itnpedit, ld ; ; . - 
$ R.'2. Tryal 10 it was adjudged where the Defendant in conſideration 
54. of 10/. had enſured, that if thePlaintiff*s Ship and Goods 
24 H.2.tit. did not come ſafe to Londen, he would pay 1001. atter- 
207. wards the Ship was robbed on the Sea, and in an Action 
Mich. 30, Þrought forthe 100 7, the Plaintiff had Judgment, not- 
31 Eliz. withſtanding the Robbery or Loſs was on the main Sea, 
and the Subſcription out of the Realm. 
*Thar has XL. If Goods are enſured in ſuch a Ship, and after- 
becn mach Wards in the Voyage it happens ſhe becomes leaky and 
doubred, and Crazy, and the ſuper Cargo and Maſter by conſent become 
opinions of Freighters of another Vetlel for the; ſafe delivery of the 


the Court oh 0.00 : 
WS anne Goods; and then after her relading, the ſecond Veſlel 


Iv inclined mMiſcarries *, the Afſurers are diſcharged : But if there be 


againſt the theſe words, The Goods laden to be tranſported and delivered 
Allurers. Leg. at ſuch a place by the ſaid Ship, or by any other Ship or 
| | +hoger Veſſel, zntil they be ſafely landed, then the Enfurers muſt 
118; 1 tit. 2, aniwer the misfortune. 
6. 10. XIL. If a man enſures 50007. worth of Goods, and he 
EY hath but 2000 /. remitted, now he havin enſured a real 
| rrod. Tur. Hall Adventure, by the Law Marine all the Afſurers muſt an 
| 212.23. Ang {WET 770 rata, ifaloſs. Burt by the opinion of ſome, only 
indeed is more thoſe firſt Subſcribers who under-writ ſo much as the real 
the Cuſtom of Adventureamountedto, areto be made liable, and thereſt 
ppverchores remitting their Premio 10 5. per Cent, deducted out of the 
Han a ſame tor their Subſcrigtions, are to be diſcharged. 

| " IMA 
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XIII. A Merchant Enſures his Goods from London to 4,1... 5: 
Sally, and there to be landed ; the Factor after arrival, s. g. And by 
having opportunity, ſells the Cargo aboard the ſame Ship the Laws of 
without ever unlading her, and the Buyer agrees for the — 
Freight of thoſe Goods for the Port of Venice ; before ſhe ty yet = 
breaks ground the Ship takes fire, the Aflured and Buyer the Ships ar- 
are abſolutely without remedy ; for the property of the rivalar her 
Goods becoming changed, and Freight being contracted ow _ long 
ke novo, the ſame was as much as if the Goods had been {16 30 
. landed. born by the 

And fo it is if the Factor after her artival had contract- Enſurers, 
ed for Freight to another Port, and the Ship had happen- which i5about 
ed to take fire, the Aſlurers are hereby ablolucely diſ- 20m Aſſe- 
charged for ever. cur. 2 

XIV. If a Ship be enſured from Londen to an 
blank being left by the Lader to prevent her ſurprize by - - _ 
theEnemy, in her Voyage ſhe happens to be calt away, ggyernour of 
though there be private Inſtructions for her Port, yet the Cales, Anno 
Enfured fit down by the loſs by reaſon of the uncertainty. 1585+ 
$a blank is left in the Policy tor the value of the Ship or 
Laing, if a loſs, and there be not words that may ſup- 
ply, the Enfured may endanger the Policy. 

XV. After notice of loſs, the Enfſured, ( if he doth Lxiniw, lib. 2, 
think fic ) for thathe hath Enſured the moſt of his Adven- © 5+S: 8: 
ture, or that he would have the afliſtance of the Afſurers ; 
when there is hopeof recovery of the Adventure, he may 
then make a Renunciation of the Lading to the Aflurers, 
then he comes in himſelf in the nature of an Enſuarer, for 
ſomuch as ſhall appear he hath born the Adventure of 
med the value Enſured. 

ut ifthe Merchant ſhall not renounce, yet there is a 
power given in the Policy for him to travel, purſue and 
endeavour a recovery ( it poflible) ofthe Adventure after 
misfortune to which the Afſurers are to contribute, the 
lame being but a trouble to give eaſe to the Aflurers. 

If prohibited Goods'are laden aboard, and the Mer- 

antenſures upon the general Policy, which alwayscon- 
tans theſe words ; Of the Seas, Men of War, Fire, Enemies, 

Pirates, Rovers, Thieves, Fettezons, Letters of Mart, and 
7 +ntqgge; Reſtrainments and Detainments of Kings 
ad Princes, and all other Perſons, Barratry of the Maſter 
Fr Marzners, and of all other Perils, Loſſes, and Mesfortunes 

whats» 
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whatſoever they be, and howſoever they ſhall happen or come, 

fo ry hurt and detriment of Jo Goods and Tart tin,. 

Sub nomine fe 97,0975 07 =” thereof ; whether if ſuch Goods be law- 

vicali, de quo fall feized as prohibited Goods, the Enfurers ought to 

fit cautio, com- anſwer ? It is conceived they ought not ; and the diffe- 

prebenditur ' rence hath been taken, where Goods are lawful at the 

omnis caſus 5 tirme of Lading to be imported into that Countrey which 

punter «+. * they are conſigned for; but by matter ex poſt fao after 

«b hoftibas, © the lading they become unlawful, and after arrival are 

predomibus, re- 1eized, there the Afſurers muſt anſwer, by virtue of the 

prijatts, ut w- Clauſe, And all other Perils, 8&:. But if the Goods were 

— at the time of lading unlawful, and the Lader knew of 

as cre the ſame, ſuch Affurance will not oblige the Afſurers to 

fraxdem, (4. anſwer the loſs; . for the ſame is not ſuch an Aſſurance as 
culpam contra the Law ſupports, but is a fraudulent one. 

_— aur A Policy was made from Cadiz to the Vera Cruzein New 

mel nav. Spain upon monies lent upon Bottomry, and upon afiy 

Grotius de In- Kind of Goods and Merchandize whatſoever loaden + 

zrod. Fur. Holl, board the good Ship called the Nouſtra Seignora del Car 

par. 24+ In hx en and Mary Magdalen, the Adventure beginning in 

fide atty bona ediately from the lading before a day to come, and the 

e verſandum Moni PA , O 

eft, ut naturg Monies from the time they were to be lent, and 1o to 

altro citrogue Continue from Cadiz to Vera Cruze, and after delivery, 

obligationis po- with Proviſo to ſtay at any Port or Place in her Voyage, 

_ Locint- and likewiſe to touch at Porto Rico, and there. to lade and 

m4 & 5. 8s, Uunlade withoutany prejudiceto the Enſurance, the Cargo 

being valued at 1700 /. fterl; without account, &c. againlt 

Seas, Men of War, Fires, Enemies, Pirates, Rovers, Thievt, 

Fettezons, Letters of Mart and Countermart, Surprizals 6 

Sea, Arreſts, Reſtraints and Detainments of all Kings, Prov 

ces, and People of what Nation, Condition, or Quality ſorver. 

The Ship being laden at Cadiz, did depart towards New 

Cruz, and before arrival there, touching at Ports Rice, 

Iſaac p——_ the Goods were there ſeized and arreſted in an Aion 

Ain. brought upon the Policy, the Defendant came in and 

1, 32 Car. 2. pleaded, That the Ship at her arrival in her Voyageat 

;n B. R. Fudg. the Port of Rice, was laden with Goods and Merchatr 

in Paſch, ſeq. dize prohibited, and the ſame and alſo the Ship did ther 

become forfeited by default of the Proprietors, and ws 

there ſeized and taken. The Queſtion was, if the Owner 

ſhould enſur2, and then order -prohibired Goods to bt 

laden, whether that an Arreſt upon che ſame ſhould - 

ti 
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title them to a Recovery. The ſecond ObjeQion was, If 


(as the Defendant had pleaded this Plea) the ſame were 


? As to the firſt, the Court did all incline, that 
Enſurance ought to be bona, fide; 3. e. the reſtraint 
ought to be of ſuch Goods as by Law were not reſtraina- 


' ble, but ſurely that cannot be; for the intention of Poli- 


cies are to warrant the Perils of all manner of Goods in 
all manner of Caſes. So that if there be a loading bones 
fide, be it prohibited or not, the ſame in caſe of loſsought 

to be anſwered, unleſs it were a fraudulent contrivance: 

Bur to the ſecond it was reſolved, That the Plea was in- 
ſufficient ; for admitting the ſame ſhould not oblige the 
Enſurer; yet becauſe the Defendant did not ſhew that ,;, Tud 
the Goods were laden either by the Enſured, or by their ment was 24. 
Factor or Order, otherwiſe the ſame ſhould not conclude ven a inſt 
them; for perhaps the Maſter or his Mariners, or a Stran- £*thaleir adf. 
ger, might load them on board without order ; ſo that pony nngn. a 
upon the meer inſufficiency of the manner of pleading, zz. Ret. 169. 
and not of the matter, the Court gave Judgment for the 

Plaintiff. 

. But if a Merchant will Freight out Wool, Leather t, + 12 Car. 2. 
and the like, or fend out Goods in a. Foreign bottom, cap- 32. 

and then make a Policy, the Ship happens afterwards to 4 ny _— 
be taken, by reaſon of which there becomes a Forfeiture +7,72.,"... 
of Ship and Lading, the Enſurers are not made ſubjett cap. 18. 
toanſwer the damage ; for the very foundation was ille- 
gal and fraudulent, andthe Law ſupports only thoſe Afſu- 
rances that are made bona fide; for it otherwiſe, and men 
could be enſured againſt ſuch Actions, they would deſtroy 


'Trade, which is direaly to thwart the Inſtitution and 


true Intentions of all Policies. 
But if Goods ſhould happento be lawfully Enſured, and 
alterwards the Veſſel becomes diſabled,by reaſon of which 
they relade by conſent of the ſup# Cargoor Merchant, into x; terſh. ad 
another Vella and that Veſlel, after arrival, proves the leg. contra#, 
Ship of an Enemy, by reaſon of which the Ship becomes 23: de Reg-jure 
to ſeizure ; yet in this caſe the Enfſurers ſhall an- __ Page 
twer, for that this is ſuch an accident as is within the in- Showa ditho 
tention of the Policy. loco, num. 33 $6 
Several men lade aboard Salt, without diſtin&ion, not | 
putting them in Sacks, and the like; the Ship arrives, 
ſhe Maſter delivers to their Principals according to their 


Bills 
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If. in pr. quib. Bills of Lading as they come one by one, it falls out that 

mod. rer, con- ſome of the Salt is waſh'd or loſt by reaſon of the dampneſ 

trab.ob. te. 1:2- of the Ship, and that therwolaſt men cannot receive their 

St cert-petl» Proportion. Thereare in this caſe theſe things to be cons 
' ſidered : 

1. Whether the Maſter is bound to deliver the exa& 

quantity ? 

2. Whether thoſe that have received this loſs can charge 

the Afſurers ? 

2. Whether the Aſſurers can bring in the firſt men for 

a Contribution, they having their Salt delivered to 

them compleatly. 
Hill. 1x Jac. Certainly the Maſter is not bound to deliver the exat 
inC.B.Laſtlow quantity, nor is he obliged toredeliver the very ſpecifical 
and Tomlin- Salt, but only as men are to repay Money orCorn by the 
= ym - diſtinction in a Bag or Sack, andout of them; but if the 
Leg, quod con- Fault was in not pumping, keeping dry his Deck, and the 
venit de verb, like, there e contra ; thaugh perhaps there may be ſpecial 
6b, agreement. 

Beſides, this is a peril of the Sea, which the Maſter 
could nor prevent, and of neceflity he muft deliver to one 
firſt betore another. 

As to the ſ2cond, It isno queſtion but that the Affurers 
ſhall anſwer. But whether they ſhallbring in the firſt men 
tor contribution, may be ſome doubr. | 

It has been conceived by ſome, that they onght not; 

D. Leg. inm. Or they delivered their Salt tothe Maſter tanquam in Cre- 

rare, ditum, and was not to expect the redelivery of the ſame 
ſpecitical Salt : Beſides, the Maſter muſt of neceflicy de 
liver toone man before another. 

But by others it has been conceived they ought to cot 
tribute pro ratione; for as Goods of neceflity ſome muſt 
be {towed in the Hold, and that ſuch Goods ſeldom & 
{cape the peril of the Sea, ſo the reſt muſt of neceflity 
contribute to that misfortune, and ſo make no diſtin- 
&ion. 

The Bills of Lading are very uſeful to ſettle the diffe 
rence between the Affurer and Aſſured, of which there 
are three parts, one ſent over S2a, the otherleft with the 
Maſter, and the laſt remaining with the Lader. 

NVI. The Othce of Atſurance was ere&ed by the Ste 
jute of 43 Eliz. cap. 12, which reciting, * That yu 

we 
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* differences growing upon Polices of Aſſurances had been 


' * ordered by diſcreet Merchants approved by the Lord 


x Mayor, who did ſpeedily decide thoſe Cauſes, until that 
* of late years divers perſons did withdraw themſelvesfrom 
, that Arbitrary courſe, and have fought to draw the par- 
[ties aſſured toſeck their Monies of every ſeveral Afſurer 

by Suits commenced in her Majeſties Court to their 


* *oreat charges and delay : Whereupon it was Enacted, 


"That the Chancellor or _—_ forthetime being ſhould iſſue 
forth a ſtanding Commithion (to be renewed yearly,oras 

often as to him ſhall ſeem meet) for the hearingand deter- 
*mining of all ſuch Cauſes ariſing on Policies of Aſſurance 
* as ſhallbe entred in the Office of Aſſurance in London. 

The Judges or Commiſſtoners appointed, are the Judge 
of the Court of Admiralty, the Recorder of London, two 
Doctors of the Ciwi! Law, two common Lawyers, eight 
grave and diſcreet Merchants, or to any five of them ; 
and that they, orthe greateſt part of the Commiſſioners 
have power to Hear, Examine, Order, and Decree all 
ſuch Cauſes in a briefand ſ:mmary way without formality 
of pleading. 

They have power to ſummon the parties, examine Wit- 
neſſes upon Oath, commit to Priſon upon retufal of obe- 
dience to their Decrces; they are to mectonce a Week at 
the Aſurance-Office, or ſome other convenient publick 
place, and no Fees at all are to be exacted by any perlon 
whatſoever. 

There lies an Appeal from their Sentence to the Lord 
Chancellor or Lord Keeper ( but the party muſtdepoſite 
the Monies decreed, and then (though the party be im- 
priſoned, he may be diſcharged) and .then it lies in the 
Lord Chancellor's or Keeper's breaſt toaffirm or reverſe, and 
to award the party aſſured double colts. 

No Commiſſioner being party Affurer cana& by virtue 


gf this Commiſſion, nor until he hath taken his corporal 


Oath before the Mayor and Court of Aldermen, to 
proceed uprightly and indifferently between party and 


party. 

XVIL This was a good AR, had it been as carefully 
penn'd as was intended; for thers were many things 
which this Act did not extend to. 


Firſt, Any man may at this day make a private Policy 
notwith- 


26% 


* 14 Car, 2+ 
Cap. 23, 
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notwithſtanding this AR, which is as good and effequal 
in Law to all intents and purpoſes, as one made and en- 
tredin the ſaid Office; and that ſuch a Policy might and 
may bz now ſued at the Common Law. 

Grocndly, The number of Commiſſionersbeing ſo great, 
that there could be no Court without five at the leaſt; 
and without a Court they neither could ſummon parties, 
or examine Witneſles, and that was very difficult to 


et. 
: Thirdly, If the Parties or Witneſſes refuſed to appear, 
they had no power to puniſh the Party for the delay, with 
Colts or otherwiſe, which was very miſchievous. 

Fourthly, No Commiſſioner could ſit before he wa 
ſworn : Commiſſions and the Commiſtioners being of 
ten renewed, it was ? trouble to be attending a Court of 
Aldermen, which was difficule ſometimes of the year to 
get. 

Fifthly, though they had power to commit the party 
who refuſed to obey their Decree, yer they had no power 
to make any Order againſt the Ship. 

Which matters being taken into conſideration, it was 
Enacted *, That three Commiſſioners, whereof a Do&tor 
of the Civil Law, and a Barriſter of five years ſtanding 
to be one, ſhould make a Court, and to a& as any five 
before might havedone. 

They have likewiſe power now given them to ſummon 
Parties and Witneſſes, and upon contempt or delay in the 
Witnefles upon the firſt ſummons and tender of reaſona- 
ble —_ and in the Parties upon the ſecond ſummons 
to imprifon Offenders, or give Cofts. 

Every Commiſlioner is now to takehis Oath beforethe 
Lord Mayor to proceed uprightly in the execution of the 
ſaid Commiſſion; and any of them may adminiſter an 
Oath fo as the adverſe Party may have notice, to theend 
Juch Perſon may be fairly examined. WS 

Commiſſions may iſſue out of the Court of Admiralty 
for examining of Witnefles beyond Seas, or - in remote 
places by direQtions of the Commiſſioners, and Decres 
may be made againſt Body and Goods, and againſt Exc 
Ccutors and Adminiſtrators, and Execution accordingly; 
and aſſeſs Coſts of Suit as to them ſhall ſeem juſt. 


But Execution cannot be againft Body and Goods = 
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the ſame debt, but the party muſt make his eleion as at 
the Common Law. 


on, but the Aſſumpſit. 
Dk likewiſe put in, if not for an ab» 38 #.8. Crane 
folute Jariſdiion, yer at leaſt a concurrent one; yet and Beil. Coke 
both have been denied them, notwichſtanding that the 4 "ſtir. fol. 
Judge of the Admiralty is Judge of the Court of Aſſu- 13% 139: 


XVIII. But theſe Statutes took not away that Cogni- 


zance which the Courts at Weſtminſter claimed upon luch oytes verſus 
Contracts by the Common Law; but only gave this new Marſbal,Styley 
ereted Court a concurrent Juriſdition with thoſe at the Rep» 16 54- 


Common Law : for though the loſs happened out of the 


Realm, yet they had Juriſdiction of the Cauſe. And Dowdates 


therefore if an Action is brought upon a Policy of Aſſu- 
rance, though the loſs happened at Sea, yet theJury ſhall 
enquire ; for the loſs is not the dire& ground of the Acti- 


The Admiralty 


rance. 

XIX. By the making of an Office-Policy according to 
the Statute, theſe Advantages will follow. 

1. If the Policy be loſt, ifthe ſame be entred with the 
Regiſter of the Office, the Entry is effeual to an{werthe 
matter both at the Common Law, as well as in the ſame 
Court ; but a private Policy loſt is like a Deed burnt, 
unleſs that there be very ſtrong Evidence, as a Copy, and 
the like, it will be of little value. So that then there 


- will remain nothing but an equitable relief in Chancery, 


for the ſatisfaction of the party. 

2. If a man freights out a Ship from London to Cales, 
and aſſures here, he may write to his Correſpondent to 
make an Aſſurance there of the lame; if the matter comes 
before Commiſſioners, they may examine the Enſured 
upon Oath, and determine therein according to Law and 
the Cuſtom of Merchants: But at the Common Law the 
lame cannot be, but relief muſt be had in that point ac- 
cording to Equity in Chancery. 

3. The ſame is a Court of Equity as well as a Court of 
Law; folikewiſe a Court to adjudge according to the 
Cuſtom of Merchants. 
| + They may decree againſt ewenty Afſurers at one 
time, but at Law they mult be ſued diſtinly. 

5- They may proceed out of Term as well as in Term, 
and (if the matter will bear it) they may finiſh a cauſe in 
alortnight's time, and lefs. 6. The 


£64 
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6. The Judgments there given are generally upon ma. 
ture deliberation, and by perſons well skilled in Marine 
affairs ; and if their Sentence is thought to be unreaſona- 
ble, the Lord Chancellor or Lord Keeper may on Ap- 
peal determine the ſame. 

7. The Parliament hath had ſo ſpecial a regard to the 


Judgments given in this Court, that no Appeal from 


thence can lie till the whole monies decreed are depoſited, 
and the full coſts paid to the Appellee; which is more 
expeditious and advantageous than having of Bail at the 
Common Law; for in ſuch a caſe, after the Plaintiff hath . 
{ſpent his Monies, and been delayed three or four Terms, 
and with much difficulty and charge got Judgment, the 
Defendant or his Bail may render him to Priſon fin dif- 
charge of themſelves. So that although this Court can- 
not compel the Defendant toput in Bail, yet the Sentence 
there being ſoſwift from which there is no Appeal till the 
Monies are paid down, the ſame ſeems to be of greatcon- 
venience to the Aſſurers as well as the Aſlured. 

XX. There is another Office of Inſurance, but that is 
for Houſes burnt or demoliſhed; for the ſecuring the En- 
ſured in caſe of Loſs, Ground-Rents to the value of near 
_ per Annum, are ſerled on Truſtees to anſwer the 

ame. The Premium or rate of Enſuring an hundred 
Pounds on Brick-Houſes, is Eight Shillings for one year, 
( and double for Timber ) and fo in proportion for a lef 
ſer ſumm; and ifany Inſure for a longer Term, the Dif- 
count tor paying down the Money, is after this rate; 
Three years and a quarter is paid forifour years Inſurance; 
five for ſeven years, and ſeven for eleven. 'The Mo 
Enſured on the Houſe is to be paid as often as the Houle 
is burnt or demoliſhed within the term enſured, but if das 
maged, then to be repaired at the Charge of the Office. 
This excellent Security for ſuch misfortunes, His Majeſty 
has highly approved of in Council, and for the better et 
couraging the Undertakers and firſt Inventers, has beet 
lately graciouſly pleaſed co grant his Letters Pattents to 
them tor carrying on ſo great and good a Work for the 
good of the Publick, 


CHAP. 
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CHAP. VIlL 


Df Pailage and Butlerage, 


1, What Priſage is, and where taken, 
and of what. 

fl. Merchant Strangers exempted 
fromthe ſame, 

ni. When due, and the exemption of 
the Citizens of London from the 
ſame. 

Iv. What Citizens are capable, and 
where not, 

Y, A Foreigner imports and makes 
4 Citizen Executor and dies; 
whether he ſhall have the benefit of 
the Immunity. 

VI. Where a Foreigner ſells to a Ci- 
tizen before, but he broken, the 


Vendee ſhall be chargeable. 


VII. Where a Grant to diſcharge 4 


particular Ship ſhall be good ; and 
where a Grant to particular perſons 
ſhall be otherwiſe, 


VIII. Of Butlerage, what, and wha 


are exempted. 


IX. Where the King becomes entitu* 


led to thoſe duties. 


X. A Grant tobe free of all Cuſtoms, 


- Impoſitions, Coc. extends not to Pris 
; ſage and Burlerage. 


Xl. Cinque-Ports exempted fram 


Priſage. 


ol KS is a certain taking or purveyance for Wine 


tort 


e King's uſe; the ſame isanancientDuty which 


the Kings of England have, time our of mind, had and re- 
ceived ; the manner hath been by taking of every Ship or 
Veſſel that ſhould come into this Realm, if ten Tun, to 
have for Priſage one Tun : and if it contain 20 Tun or 
more, to have two Tun (viz. ) unum ante dolium, and the 
other deorſum, paying 20 s. for each Tun. This ancient 
Immunity they have enjoyed as a Flower of the Crown, 
and by ſome has beenconceived nor grantable away with- 


out At of Parliament. Bur yetin 6 E. 3. fol. 3. Calc 15. Fletay}.2.c.215 


mentions the ſame to be grantable over. 
II. King Edward the Firſt having laid ſome Impoſitions 
on, the Merchants, which in Ano 25. of his Reign, be- 


ce 


_— away with promite, that neither he nor his Suc- 
ors ſhould do any ſuch thing without Aﬀentof Parlia- 
ment, Inthe one and thirtieth of his Reign they gr 
him an increaſe of Cuſtoms ; in lieu of which he gr 
them many Immunities, as Releaſe of Pri/age, &c. 


IM. Prifage is not due till the unlading, or that which 
s commonly called breaking of Bulk ; tor the words are, 


E & 


De 


anted Rot.Parl.z1 EF. 
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Trin. 5 Fac. in De qualibet nav important ina, & diſonerant inde. King 

B. R. KenyOrt F2yoard the Third by his Charter dated 6. Marti: Amng 

-— pag R-gni primi, granted his Royal Charter of diſcharge to 

; the Mayor, Commonalty, and Citizens of Londen, in 
hezc werba, (viz.) Quod de winis Civium nulla priſa fiat, ſed 
perpetue inde efſent quieti, &c. which was afterwards allow- 
ed in the Exchequer. 

IV. Iris not every Citizen that is capable of this Privi- 
lege, but only thoſe that are reſident within the City: 
And ſoit was Rul'd inthe Cale of one Knowls, who bein 
a Cicizenand free Grocer of London, removed his Houl- 
hold cm panns, and did dwell at Briſtol, but yet kept his 
Shop in Londen ; and a Ship of his arriving with Wines at 
Lendon, and being unladen, the Prifage was demanded ; 

aH6.Knwles he claimed the benefit of diſcharge. Ir was adjudged, he 

Caſe, was not capable of the ſame : for he that will claim the 
benefit of this diſcharge, ought to be Civ incola comme 
Tans. 

By 24. H.6.. (a private Ad of Parliament) Complaint 

was made, That the Lord Mayor of Lmden would make 
Hill.42 Eliz in Strangers Citizens; it was there declared, "That this be- 
B.*.Rot.Arcor- nefit to be diſcharged from payment of Pr:/age, did not 
ney General oxtend to ſuch Citizens as were detati, made free, but 
verſus Sache- 7 . 
veril ang — BNto thoſe Citizensonly which commorant, incolant,and are 
Sneed. reſident in the City. 
Wader verſus V. If a Foreigner brings a Shipladen with Wines into 
"a > Bul- the Port of London,and then makes a Citizen his Executor 
El - PTE and dies, he ſhall not have the benefit of this Immunity 
from payment of Priſage for theſe Wines, for that they are 
not bona Civium. 

VI. If a Foreigner arrives with a Ship laden with Wines 
at a Port with an intent to unlade, and before the Goods 
are entred, or Bulk is broken, he ſells them to a Citizen. 
Priſage ſhall be paid notwithſtanding, for ic was never the 
Kings Grant to diſcharge a Citizen in ſuch a manner. 

VII. Ifthe King does diſcharge ſuch a Ship of F. S. be- 
ing at Sea, particulagly naming the fame, from the pay- 
ment oft Priſage, and he dies before the Ship arrives, n0 
Duty can be demanded. 

Harger's Caſe, But it has been held, If a particular Perſon hasa Grant 
Zi. 13 Jar. to him to be diſcharged of his Goods, and he dics before 
the arrivai, the Duty ſhall be paid. 
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Quo Warrants were brought againſt three Archbiſhops By. tir. diſ- 
of Tork, to ſhew cauſe why they demanded to have Priſage ©aimer, fol. 
for Wines brought into the Port of Hw!: The two firſt *7* 
pleaded to have only the firit taſte, and a pre-emption sE4.3.fol.e,s. 
after Priſage paid; but the third pleaded a Charter of Archbiſhop of 
15 E. 2. by force of which he claimed the ſame, and Tor's Cale. 
Rul'd not good. For though the Charter might be good, 
yetit was held in that caſe, a diſclaimer by the Predeceſſor . ,, 
ſhould bind the Succeſſor. Note, at this day the Duke of \;. Js 


Ormond in Ireland hath an Inheritance in the Prifage of caſe of en ; 
Wines by the Kings Charter. ſtoms.} 
| VIII. Butlerage is a-Cuſtom due from Merchant-Stran- 
gers of 2 s. upon every Tun of Wine brought into this T 
| Realm by them ; but Engliſh men pay it not. » 
King John granted to the Merchants of Aquitain Tra- 
ding for Wines thence into Erg/anud divers Liberties, a- | 
mongſt others, Libertatibus conceſſis Mercatoribus winetariss 1n libro Rubrs 
de Ducatu Aquitanie reddendo Regi & heredibus ſuis 2 s. de ac — 
"3 as | mem. fol. 
quolibet dolio wini ducti per eoſdem infra Regnum Anglie ve 5, 
' Poteſtatem Regis. 
All Merchants Strangers in conſideration of the Grant A Charta- 
to them by the King of divers Liberties and Freedoms, = — 
Conceſſerunt de quolibet dolio vini quod adducent wel adduci fa- called pre - 
cerent infra Regnum, &c. ſolvent nobis & haredibus noſtris Mercatoria. 


nomine Cuſtume duos ſolidos, &&c. See the Char- 


) It is called Burlerage, becauſe the Kings chief Butler © barge 
doth receive it. And the double value = theſe Duclas SI__ 
| is made penal, if any perſon cuſtoms Goods in another 

F mans name whereby to defraud the King of Priſage and Stat. 1 #: 5. 

Butlera e. 2 Ed. 6. 22» 

' IX. Breaking of Bulk is that which entitles the King to 

8 the Duty : for if a Merchant imports Wines to the num- 

s berof 20 Tuns, yet if he unlades but part, as nine or four 

: Tuns, yet the King thall have the entire Priſage; and 

| though the Cuſtom ſeems to declare, that the taking mult 

g be as well befere as after the Maſt, yet is not the Oihcer Kenicot verſus 
l tyed to that ſtrineſs, but may take where he pleaſes j _—_ og 


for two Tuns are the Kings due : for otherwiſe he might grows Caſe, 
be cozened, the Freighter perhaps lading other Commo- 3 Rep. 44-19. 
IC (ties aboard ater the Matt. 
y If there be but one Tun taken ont, yet the Duty muſt 
be paid : The rzafon is, for that otherwiſe the Officer 

ES 3 thould 


0 
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_ be obliged to travel perhaps all over the King- 
om. 

X. The King granted to a Venetian Merchant that he 
ſhould be quit, de omnibus Cuſtums, Subſidizs, & 
tionibus, & omnibus alits denariorum ſummis debits Fag's . 
bilibus pro quibuſcunque Merchandizs gr vn and that 
4 RP he ſhould be as free as the Citizens of London. In that 
I «go '+ Caſs it was adjudged in the Exchequer, That by thatGrant 
Cuſtoms in Six the King did not diſcharge him of Priſage, becauſe the 
Fobn Davies Priſage was not ſpecially expreſſed in theGrant, although 
Reports, thatthe City of London were by a ſpecial Charter freed 
E of Priſage. 
 EL1E1mg XI. The Cinque-Ports are likewiſe diſcharged of Prj- 
ſage; yet if a Citizen of Salsbury ſhould conſign Wines 
to be delivered and unladed at Dover, the bare diſcharge 
of the Goods at that Port will not acquit the Importer 
from the Duty ; for it is not the Parties Importation, but 
his Domicil that qualifies him for the benefit of his Im- 
munity. 


Brlſtrod,2.part 
_ 3-part, 
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CHAP. IX. 


Df Pilots, CUharfage, Pzimage, Averidge, 
Loadmanage. 


I, Of the Pilots charge till the Shi Wharfinger ſhall anſwer, and where 
is brought to her place or bed. " not, 

II. If the Ship i likely to miſcarry, | V. Primage and Perilodmanage, 

the Ships Crew may do at | where due, and for what; 'and if 

ſuch time. the Ropes break, whether the Ma- 

III. Of ignorant Pilots their puniſh- | fter,or Wharfinger ſhall anſwer. 
ment, and if the Ship miſcarries,-| VI. Petty Averidge where due, and 
who ſhall anſwer, | for what, and Hat-money. 

IV. Of Wharfage, and where the | VII. Loadmanage where due, and 

for what. 


LD Y the Laws of Oleron after that the Pilot hath 

brought the Ship to ſure Harbour, he isno further 
boundor liable ; for then the Maſter is to ſee her bed and 
to her lying, and bear all the reſt of her Burthen, Charge, 
and Danger, except that of the a&t of God : So that be- 
fore ſhe comes to her place or bed, and while ſhe is under 
the Pilot's charge, if ſhe or her Goods periſh, or be ſpoiled, 
the Pilot muſt make good the ſame. 


II. By the Laws of Oleron,if his fauk isnotoriouſly groſs, Leg. Oleron, 
that the Ships Crew ſees an apparent Wreck, they may <4. 23 


then lead him to the Hatches, and ſtrike off his Head; but 
the Laws of England allow no ſuch haſty execution. 

By the Laws of Denmark an ignorant Pilot is to pals 
thrice under the Ships Keel. 

The Maſter generally in the Charter-party covenants to 
find a Pilot, and the Merchant covenants to pay him 
his Pilotage. 

ITE Bur if a Ship ſhould miſcarry coming upthe River, 
under the charge of the Pilot, it has been a Queſtion, Whe- 
ther the Maſter ſhould anſwer in caſe of theinſufficiency 
of the Pilot; or whether the Merchant may have his re- 
medy againſt both? It hath been conceived the Merchane 
hath his eleion to charge either; and if the Maſter, then 
he mult lick himſelf whole of the Pilor. 

EC 2 IV. }H#ar- 


270 Df Pilots, TWharfage, 8&c. Book | 


27H 8,cap.26 TV. Wharfage is money paid tor landing Wines at a 
22 Care2.6. 11» Wharfe, or for ſhipping or taking in Goods into a Boat 
or Barge, they commonly keep Boats or Lighters of their 
own for the carrying out and bringing in of Goods, in 
which if a loſs or detriment happens, they may in ſome 
caſes be made liable. | 
An Aion of the Caſe grounded on the Cuſtom of the 
Realm was brought againſt the Defendant Maſter of a 
Wharfe, for notfſafe delivering of Goods, &c. The Caſe 
appeared to be thus : The Maſter unladed a Bale of Silk 
into the Whartingers Lighter, and ſent part of his Mx 
Randall verſus riners to convey it aſhore ; it happened that the Goods 
Fiiiton & Bit- were. ftole : The Queſtion was, Whether the Whar- 
ler, Paſch. 26. finger or: the Maſter ſhould anſwer ? Upon a Trial at 
Car inB, R. : X . k 
Grild-Halt before my 'Lord Chief Juſtice Hales, it was 
there Rul'd, That the Maſter was liable, and not the 
, Whartinger ; for till they are landed, the Maſter hath 
them under his power : &. if Goods are to be ſent a- 
board, there if they miſcarry in their paſſage, the Whar- 
finger muſt anſwer. 

V. Primage and Petiledmanage is likewiſe due to the 
Maſter and Mariners for the uſe of his Cables and Ropes 
ro diſcharge the Goods, and to the Mariners for loading 

32 7.8.c. 14,2nd unloading of the Ship or Veſſel, itis commonly about 

ewelve pence per Tun. 
Leg. Olerm, Af the Ropes break in hoiſting of Goods out of the 
Cape 10. Ship into the Lighter or Boat, the Maſter muſt anſwer it 
the Goods be damnihed or loſt. 

But if the Ropes break at the Crane in taking them out 

of the Lighter, (although ill they are landed, they are 

Cob. Entries, Not out of the Maſterscuſtody) yet the Wharfinger ſhall 

fob. 2. an{wer. — _ 

7 VI. Petty Averidpe is another little ſmall Duty whic 

_— os 'V ores Aon to the Maſter when they only take Tun- 

; Averidge nage over and above the Freight, the which is a {mall re- 

mentioned 'n compence or gratuity for the Maſters care over the La 

oe 01255 Gag; and in the Bills of Lading they are expreſt after 

the Averidge Freight, together with Primage and Averidge acculto- 
or Con:rihutt- med. 

on for lolles. The French Ships commonly term the Gratuity Hat- 

ney, and our Engliſh Merchants pay it our Maſters over 

the Freight, it is ſometimes more, ſometimes leſs; twa 

or three Pieces, VII. Loads 
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VII. Loadsman, is he that undertakes to bring a Ship 
ſafe through the Haven to the Key or place of diſcharge, 
and if through his ignorance, negligence or other fault he 
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ſuffereth che Ship or Merchandize to periſh, an Action fol. 27, 28, 


lyes againſt him at the Cemmon Law; and ſo by ſome con- 
_ he may be puniſhed in the Admiralty, but not in 
bot 

The Hire is called Loadmanage, the which the Pilot re- 
ceives of the Maſter for conducting the Ship up the River, 
or into the Port to her convenient bed. 

If ewo Ships lye in an Harbour, and the Anchor of one 
is feared may occaſion damage to the other, if after re- 
queſt and retufal (and there be probable cauſe) the other 
may take up the Anchor, andlet the ſame down at a fur- 
ther diſtance, and the fame, if oppoſed or hindred,and any 
damage happens, they are to make full ſatisfaction; lo it is 
if they lay out an Anchor, and neglect the placing of a 
Buoy tothe Anchor, and damage happen thereby, they are 
not only ſubje& to be puniſhed inthe Admiriley, but like- 
wiſe to render ſatisfaction to the party damnithied. 

If two Ships be in the River, and the one falls foul on 
the other both being laden, by the Law Marine the Con- 


_ tribution is to be in Common, and to be equally divided 


Per Leg. Ole« 
ron, Cap. 15, 


and appraiſed half by half; but then the Marmers mutt Per Leg. Ole- 


{wear there was no fault in them : for otherwiſe one that 
hath an old rotten Veſſel which hecan no ways diſpole of, 
may ſoorder.the matter as tolay her in the way of a good 
Ship under fail, fo thatthe ſame may be anſwered in da- 
mage : but when the Contribution is made equal, then 
the contrivance will be avoided ; but at the Common Law 
there can be no ſuch Judgment, for one of them muſt be 
found guilty ; and it ſo, he muſt anſwer the others da» 
mage, and for his own he may ſit down by the loſs. 


ron, Caps 14s 


CHAP. 


Df Bills of Exchange. 


I. Of the Antiquity of Exchange by the 
Hebrew Law, ' 

IH. Of the Antiquity of Exchange by 
the Romans. 

. TH. Of Exchanges by other Nations in 

imitation of thoſe people. 

IV. Of the ſeveral ſorts of Exchanges, 

and of Cambio commune. 

V. Of Cambio real, or Exchanges 
value for value, 

VI. Of Cambio ficco, or dry Ex- 
changes. 

VII. Of Cambio fititio, or feigned 
Exchange. 

VIII. Of the Exchanges uſed this day, 
and on what. 

IX. How Exchanges are made, and 
upon Monies in London, 

X, Monies paid generally, how repaid 
by Exchange. 

XT. Of Bills of Exchange payable at 
ſmmgle uſance, 

XII. Bills of Exchange at doubl: or 
treble uſance, and of the cuſtomary 
wſances to certainplaces from Lon- 
don and Amſterdam to other pla- 
ces. 

XIIL. Of the nature of Bills of Ex+ 
change, and how efteemed of by the 
Laws of England. 

XIV. Bills drawn more than one, no 
prejudice to the parties \, and of the 
true meaſure of judging on Bills 
by Cuſtom. 

XV. What amounts to an acceptance 
generally, and on refuſal where t9 


XVII. Proteſt, what is meant by the 
ſame ;, and where the ſame is ne« 
ceſſary, and where not. 

XVIH. Bill drawn on two perſons, 
where the ſame is neceſſary , and 
where not. 

XIX. One Fafor ſerves a Company, 
where a Bill accepted of his by one 
of the Company, obliges the reſt,and 
where not, 

XX. What words amount to an ac« 
ceptance, and what not. 

XXI, Where a Bill may be accepted 
for part, and what muſt be done 
with the Bill thereupon, 

XXII. When a Countermand may le- 
gally be made, and when mt. 

XXIII. How the ſeveral parties in- 
tereſſed in a Bill of Exchange are 
obliged and fettered to each other, 

XXIV. How acollateral ſecurity may 
be annexed to a Bill when the time 
elapſed for non-payment, 

XXV. Where the Proteſt is only ne- 
ceſſary to be hept, and where that 
and the Bill muſt both be remit- 
ted. 

XXVI. Bill boft, what is neceſſary 
for the parties intereſſed in ſuch 
caſe to att. 

XXVII. Of blank Endorſements, the 

validity of the ſame. 

XX VIII. A Bill once accepted, whe- 

ther the ſame may be revoked ; and 

whether it may be accepted to be 
paid at. a longer time than is men+ 


be proteſted. | 
XVI. All the Drawers are made lia- 


timed : and what Proteſts are 
then neceſſary to be made. 


ble; and whether the party ro whom XXTX. Of Bills accepted for the ho» 
the Mmey is made payable, is | 
haung to procure an acceptance, 


nour of the Drawer, where the ſame 


vall oblige. 
f RRX, The 
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. The time cuſtomary allowed | but the party ta whim made pay- 
wo payment pg of pay- | able is dead, what us nece el 
ment at the day. XXXV. Cauſes general for a Proteſt, 
XXXI. Of the validity of ſpeedy | and where ſatisfaion to the deli- 
Protefls in relation to recover the F werer diſcharges all parties. 
money to be paid on the Drawer. | XXXVI, Of Exchange by way of 
YXXII. Bill accepted, and before the | Credit. 
day of payment the Aceeptor is a | XXXVII. One pays @ Bill before it 
failing , what's neceſſary to be\| be due, and the party to whom the 
done in reference to the obtaining | ſame was paid, fails, where he 
better ſecurity, ſhall be anſwerable to the Drawer 
XXXIII. Bills accepted for the ho- | notwithſtanding. 
nour of the Drawer, where turned | XXXVIIIL. Of Bills aſſignable over 
into an att, and remitted by him | according to the Cuftoms of Mer- 
that gives honour to the Bill. chants, what operation in Eng- 
XXXIV. The Acceptor ready to pay, | land. 


I PHE Exchange for Monies is of great Antiquity as 
well by obſervation of the Hebrew Cultoms, as 
thoſe of the Romans. 
Upon the firſt of the month Adar, Proclamation was 
made throughout all 1ae!, That the people ſhould pro- 
vide their half Sheck/es, which were yearly paid towards 
the Service of the Temple according torche Commandment 
of God; on the 25** of Adar then they brought Tables Exod- 3o. 31? 
into the Temple, (that is, into the outward Court where 
the people ſtood) on theſe Tables lay the lefſzr Coyns 
which were to furniſh thoſe who wanted half Sheck/es for 
their Offerings, or that wanted leſſer pieces of money in 
their payment for Oxen, Sheep, Doves, and the like, which A/csKatſenſes 
ſtood there in a readineſs in the ſame Court to be fold for Rm_ hay 
polls ; but this ſupply and furniſhing the people from ye Siclis, fl. 4 
thoſe Tables was not without an Exchange for other mo- 122. Col. 2. 
ney, or other things in lieu of money, and that upon ac- 
vantage: Hence all thoſe that ſate at the Tables were cal 
led chief Bankers, or Maſters of the Exchange. 
IT. By the Romans it is ſuppoſed to be in uſe upwards of 
2000 years, monies being then ele&ed out of the belt of 
Metals to avoid the tedious carriage of Merchandize from 
one Country to another : So other Nations imitating the 
ews and Romans, erected Mints,and coyned monies,upon yjx. Gen.dier. 
which the Exchange by Bills was deviſed,not only toavoid 1ib.5. cap. 30+ 
the danger and adventure, but alſo irs troublefom and 
tedious carriage. 
lll. Thus Kingdomsand Countries having by their So- 
veraign 


LIMI 
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veraign Authorities coyned Monics, cauſed them to ap 
point a certain Exchange for permutation of the various 
Coyns of ſeveral Countries, without any tranſportatich 
N of the Coyn, but giving par pro pari, or value for wvalw, 
with a certain allowance to be made thoſe Exchangers for 
accommodating the Merchants. / 
* IV. As Commerce became various, ſo Exchange ny- 
merous; but generally reduced to four, Cambio commune, 
Cambio real, Cambio ficce, and Cambio fictitio. 
Reg. Orig.194. Cambio commune, in England was thoſe thatwere conſti 
Statut. 5 R. 2. tuted by the ſeveral Kings, who having received Monie 
<9: 5, in Evgland, wouldremit by Exchange thelike ſumm tobe 
5 +7-% paidinanother Kingdom. Edward the Third, to afcer- 
tain the Exchange, cauſed Tables to be ſet up-in molt of 
the general Mares or Ports of England, —_— the v 
lues of all or moſt of the foreignCoyns of thoſe Countris 
where his Subje&s held Correſpondence or Commerce,and 
what allowances were to be made for havingmoniss tb be 
remitted to ſuch Countries or Kingdoms. 
18 E. 3. V. Cambio real, was when Monies were paid to the Ex 
Aon Burnel, changer, and Bills were drawn, without naming the ſpe 
cies, but according to the value of the ſeveral Coyns 
which two Offices afterwards were incorporated, and 
indeed was no more but upon payment of Monies herein 
England to be repaid the juſt value in Money in another 
Country, according to the price agreed upon betweenthe 
Officer and Deliverer to ow or pay for the Exchange 
of the Money, and the loſs of time. 

VI. Cambio (icce, or dry Exchange, is when a Merchant 
hath occaſion for 500/. for a certain time, and would 
willingly pay Intereſt for the ſame; the Banker being de 
ſirous to take more than the Statute gives, and yer would 
avoid the ſame, offers the 500/. by Exchange for Cale, 

This uſury Whereunto the Merchant agrees; but the Merchant ha- 
was firſt in- Ving no Correſpondence there; the Banker deſires him to 
troduced by draw his Bill, to be paid at double or treble uſance, at 
— ——_—__ Cales, by Robin Hood, or Fohn-a- Noakes ( any feigned petr- 
Vid. - Toft, on) at the price of Exchange then currant z acco 
fal. $06. ingly the Merchant makes the Bill, and then the Banker 
pays the Monies ; which Bill the Banker remits to ſoms 
Friend of his to get aProteſl from Cates for non-acceptanc 
with ghe Exchange of the Money from Cales to Ln 
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Df *Bills of Epchange. 
all which wich-Coſts, the Merchantis to repay to the Ban- 
ker ; ſometimes they are ſo conſciencious as not to make 
above 30 per Cent. 

VII. Cambio fiitio, when a Merchant hath occaſion for 
Goods to Freight out his Ship, but cannot well ſpare Mo- 
ney; the Owner of the Goods tells him he muſt have 
ready Money ; the Buyer knowing his drift, it is agreed, 
That the Seller ſhall rake up the Monies by exchange for 
Penice, or any other parts ; but then che Merchant muſt 

for exchange, and re-exchange. 

So likewiſe where the Merchane is become indebted to 
the Banker, they are contented to ſtay, the Merchant 
paying exchange and re-exchange ; the which he will 
moſt certainly compel him to do. 


« Theſe two laſt ways of grinding the face of the gene- 2 & 4 H. 7: 


rous Merchant was afterwards prohibited, but notwith- 
ſanding it was found impoflible ro moderate the inequa- 
lity'of Exchanges, and to have value for value: ſo that 
 atthis.day it ſeems to be a Cold that many an honeſt man 
apt to catch. 

VIII. The juſt and true Exchange for Monies that isat 
this day uſed in England ( by Bills) is = 0 pari, accord- 
ing to value for value ; ſo as the Engliſh [ll ac being 
grounded on the weight and linen of our own Monies, 
and the weight and fineneſs of the Monies of each other 
Country, according to their ſeveral Standards proportio- 
nahle in their valuation, which being truly and juſtly 
made, aſcertains 2nd reduces the price of Exchange to a 
ſumm certain for the Exchange ot Monies to any Nation 
orCountry whatſoever : As tor inſtance, 

If one receives 1007. in London to pay 1007. in Exeter; 
this by the par. 

But if a Merchant receives 1001. in London to pay 100 /. 
at Pars, there the party is to examine and compare the 
Engliſh weight with the weight of France, the fineneſs of 
the Engliſh Sterling Standard with the fineneſs of the French 
Sandard ; if that at Pars and that at London differ not in 

portion, then the exchange may run at one price, ta- 

Ing 'the denomination according to the valuation of the 
Monies of each Country ; but if they differ, the price ac- 
cordingly riſes or falls : and the ſame is eaſily known by 
knowing and examining the real finenefs of a _m_ $7. 

| IVY 


+ And there- 
fore ſome are 
of opinion, 

that chere can 
be no cercain 


Cro. 2, fol. 7. 
Martin verſus 
Bour. Paſch. 

1 7ac.inB.R. 


Piece, and an Ergljſh 5 s. Piece, and the difference which 
is to be allowed for the want of fineneſs or weight, which 
is the exchange, and ſo proportionably for any ſumms of 
monies of any other Country, the which is called Par, or 
giving value for value. 

But this Courſe of Exchange * is of later years abuſed, 
and now monies are made a meer Merchandize, and does 
over-rule Commodities, and monies rife and fall in price 
according to the plenty and ſcarcity of money. 


rate ſer on the Par in Exchange, to anſwer juſtly the value of the Coyns of Foreign 
parts, by reaſon of rhe diverficy of chem, and of cheir incrinfick values. Vide Sir Robert 
Cottons Poſthuma, fol. 306. 


IX. As money is the common meaſure of things be- 
tween man and man within the Realm, fo is exchange be- 
tween Merchant and Merchant within and without the 
Realm; the which is properly made by Bills when money 
is delivered ſimply here in England, and Bills received for 
the repayment of the ſame in ſome other Country, either 
within the Realm or without the Realm, at a price cer- 
tain, and agreed upon between the Merchant and the 
Deliverer. For there is not at this day any peculiar or 
proper money to be found in ſpecie whereupon Out-land 
Exchanges can be grounded; therefore all Foreign Coyns 
are called imaginary. 

At Longon all Exchangesare made upon the pound ſter- 
ling of 20 5. and 124. to theſhilling, for Germany, Low 
Countries, and other places of Traffick ; and for Fravceup- 
on the French Crown : tor Italy, Spain, and ſome other 
places, upon the Ducat : For Florence, Venice, and other 
places in the Streights, commonly by the Dollar and 
Florin. 

X. Bills drawn to be paid, are either at ſight, or atim? 
certain, ſingle, double or treble uſance, and are common- 
ly about three, for fear of any miſcarriage. 

The taking and delivering money ar ſight binds the 
taker up to give his Bill co pay at ſight, or within ſome 
ſhort time the like ſum after ſuch a rate the Pound, Dol- 
lar, Ducat or Crown, as is agreed between thera in For 
reign Coyn, either according to the valuation of monies 
or currant monies for Merchandize. 

XI. The ſecond time of payment is called Uſence, its 

known 
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known or taken to be the compaſs of one month, to be 
computed from the date of the Bill, and that governed 
according to the cuſtom of the place where thoſe Ex- 
changes do run. 

XII. The third is double or treble Uſance two or three 
months ; ſometimes there are Exchanges made upon half 
Uſance. 

The times of payment do alter the price of Exchanges 
according to rime, commonly after 12, 15, or 20 in the 
Hundred by the year. 


A A 5”. 


” i 


i Middleborowgh J 
4 Amſterdam 
4 Antwery are generally account- 
* | Uſance from Bridges ed one months time | 
) | London to +; Rotterdam +; from the date of the | 
; Liſte ws 
c Roan 1 4 
» Pars i 
: « : The Bills may" 
c CRome , 4 have a larger, © 
Genoa | | ſometimes a 
. Venice ſhorter time, 
Uſance from ! Navles 4 aregenerally account- | there is no di- 
" | Anfterdam to? Palermo ,ced two months from {re& certainty, 
Luca the date,&c. but only that 
Sevill | | fingleUſanceis 
[ | Lihon J | a month, dou- 
, ble Ulſance 
| '; __ oy 1two months, 
|Penic | Oc. 
* | From London | Leighorn is ſometimes account- 
to 4 Zant edtreble Uſance from 
Aleppo | the date of the Bill. | 
'{ Luca br” 


XII. Excambium vel Cambium,or as the Civilians term it, 
Permutatio ; Billa Excambii ſignifies no more but a cuſto- 
' | mary Bill, folemnized by numerous conſent of Traders, 
to have a reſpe& more than other Bills, though of as high 
and as intrinſecal a value : And thoſe that give ſuch Bills 
we called Exchangers or Bankers. 

Though 
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Though the A& was no more bur to keepup the life of 

Reg. Orig. fol. Commerce, (without which it is impoſſible for any Ns 
tion to flouriſh ) yet could not any perſon draw ſuch Bj 
or return Money beyond Seas, without Licence firſt ob 
tained of the King. But at this day any man may do it 
without being obliged to obtain ſuch leave. 

XIV. Such a Bill being drawn, they commonly take 
one or two more of the ſame date word for word, only 
this Clauſe is inſerted in the ſecond, My firſt of the ſame 
date, perſons and ſumm not being paid: And in the third, 
Ah fir and ſecond of the ſame date, and contents not being 

atld. ; 
Conſuetudo The right meaſure of judging on Bills of Exchange, is 
quandocung;pro purely by the laudable Cuſtom often reiterated overand 
lege ſervatur, gyer, by which means the ſame hath obtained the force of 
_— a Law, and not the bare and ſingle opinion of ſome half 
fuerit more u- fledg'd Merchants: For Bills of Exchange are things of 
tentium appro- great moment as to Commerce, and are neither to be 
bata; longevi ſtrained ſo high, as that a man ſhould not caſt his eye on 
Encm yp them, but the ſame ſhall be taken to be an acceptance : nor 
oP —_ on the other hand, having duly accepted them, the ſame 
vilisanthoritas, ſhould be raſhly and unadviſedly avoided, by the ſhallow 
lib. 1. cap. 3. fancy of fuch nimble pated ſhufflers; bur they are ſoberly 
judged and governed, as the ſame hath generally been ap 
proved of, and adjudged of in former Ages. - 

XV. A Bill being remitted, the party is to go imme [| 
diately to the perſon to whom the ſame is directed, and 
preſent the ſame in order to his acceptance; .f it be ten: 
dred, and the party ſubſcribes Aecepted ; or Accepted by 
me A.B. or being in the Exchange ſays, I accept the Bill, and 
will pay it according to the Contents ; this amounts without 
all Controverſie to an Acceptance. 

Words axe But ifthe ſamehe refuſed, the party muſt then procure 
- made tofigni- 4 Proteſf, and remit the fame to the Deliverer, who 1s t0 
fie things 3 by reſort to the Drawer for ſatisfaction for the principal colt 


the word De- and damage. 

liverer 1s 
meanr he thar pays the money beyond Sea. By the word Drawer, he that weues &f 
draws the Bill of Exchange; the perion upon whom, is called che Acceptor. 


XVI. If there be ſeveral Drawers who ſubſcribe, al 
are liable in caſe of a Proteft. 
It a Bill is drawn upon a Merchant in Londen payahs 


I94-. 
Statut. 5 Re2+ 
Cap, 2» 
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to F. S. at double Ulſance, 


roteſt. 


XVIL A Proteſt is no more but to ſubje&t the Drawer 
toan{wer in caſe of non-acceptance,or non-payment; yor 
does the ſame diſcharge the Party Acceptor, if once ac- 
cepted ; for the Deliverer hath now two remedies, one 
againſt the Drawer, and the other againſt the Acceptor. 

To entitle the Party toan Action at Law in England 
againſt the Acceptor, 1t matcers not whether there be a 
Proteſt ; but to entitle the Party to a recovery againſt the 
Drawer beyond the Seas or elſewhere, there muſt be a 
Proteſt before a Publick Notary. 

XVIII. A Bill drawn on two jointly mu 
acceptance, otherwiſe it mult be proteſted ; but to ewo 
or either of them, e contra. 

Then if the ſame be accepted by one, it is purſuant to 
the tenour of the Bill, and ought not to be proteſted bur 
in caſe of non-payment ; and in that caſe the perſon ac- 
ceptor is liable to an Action, but it it be on joint Tra- 
ders, an acceptance by one will conclude and bind the 


r. 

XIX. A Factor of the Hamborough, Turky , or India, 
Company draws a Bill on the ſame, and a member ac- 
cepts the ſame, this perhaps may make him liable, but 
not another member. 

S$© it is if ten Merchants ſhall employ a Factor at the 
' Canaries, and theFaRor draws a Bill on them all, and one 
of them accepts the Bill, and then refuſes payment; this 
will not oblige the reſt. 

But if there be three joint-Traders for the common ,,.., 
ſtock and benefit of- all three, and their Factor draws a <. . 
Bill on them, the acceprance of the one will oblige the verſus Tuner, - 
relidue of the Company. 

XX. A ſmall matter amounts to an acceptance, ſo that 
there be right underſtanding” between both Parties: As, 
Leave your Bill with me, and 1 will accept it ; Or, Call for it 


F. $. is not bound in ſtri&neſs Nor is any 
of Law to procure anacceptance, but only tender the Bill 
when the Money is due: but Merchants who generally 
have generous ſpirits, will not ſurprize a man, but will 
firſt procure an acceptance, or at leaſt leave the Bill for acceptance, 
the party to conſider and give his anſwer, and then give 

advice ot the ſame, and it the Money be not paid, then 


ſt Me a joint Per 7aſomem 
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Law, asif the party had actually ſubſcribed or ſign 
(which is uſually done.) - 

Butif a man ſhall ſay, Zeave your Bill with me, I wil 
look over my Accounts and Books between the drawer and I, and 
call to morrow, and accordingly the Bill ſhall be accepted ; 
this ſhall not amount to a compleat acceptance : for this 
mention of his Book and Accounts was really intended to 

. | ſee if there were effeas in hishands to anſwer, without 
Trin.20Care2+ which perhaps he would not accept of the ſame. Andf 


&, imB-R. it was Rul'd by Lord Chief Juſtice Hales at Guild-Hal. 


.. FA Bill may be accepted for part, for that the party u 
or pre. whom the ſame was drawn, had no more e ds in tis 
Monies upon hands ; which being uſually done, there muſt be a Proteſt, 
the Bill, does if not for the whole ſumm, yet at leaſt for the reſidue; 
po _ however, after payment of ſuch part there muſt be aPro- 

a teſt for the remainder. 


Per leg-ublica XXL. Any time before the money becomes due, the 
in ſi F. depaſiti Drawer may countermand the payment, although the 
Cy per Bart.ibi- Bill hath been accepted. 


_ ner The Countermand is uſually made before a Notary; but 


rh, fol. 474- 


if it comes without, ſo ir comes under the parties hand, 
it is well enough. 

If the Bill be accepted, and the party deſires to have 
the money betore it be due, and it is paid, andthenthere 
comes a countermand ; it hath been conceived that he 
ought not to be allowed ; for as he could not enlarge the 
time, ſo he could not ſhorten ic, but his duty is to follow 
his Order. 

XXIII. Nete, The Drawer is bound to the Deliverer, 
and the Acceptor to the party to whom the bill is made 
—_ ; yet both are not bound to one man, unleſs the 

eliverer be a ſervant to the party to whom the money 1s 
made payable ; or the party to whom the money is 
payable be ſervant to the Deliverer : yet both Taker and 
Acceptor are liable till the bill is nad, 


XXIV. Therefore when you bring your Action, be ſure 
to draw your Declaration accordingly, and make the 
lame part of the Cuſtom as you ſer ir forth ; for if you 
vary; 


Book I. 
fo morrow, and it ſhall be accepted ; that does oblige as effs. 
cually by the Cuſtom of Merchants, and _— to: 

i, 
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vary, you muſt expe&t ta be nonſuited : and the party is Styles, Paſch. 


not bound to alledge a particular place of demand. 

If a Bill be returned, proteſted for want of payment,the 
Drawer is to repay the money and damage, orelſe he may 
procure a- ſecurity, which is no more but another perſon 
of value ſubſcribes the bill, -in cheſe and the like words, 
I bere underwritten do bind my ſelf as Principal, according to 
the cuſtom of Merchants, for the ſumm mentioned in the Bill 
of Exchange whereupon thus Proteſt is made, Dated, &C. 

Now the Drawer, by virtue of this ſupplemental agree- 
ment, hath as much time again to pay the monies as there 
was given him in the bill whenit was firſt drawn ; ſo that 
if the money be not then paid, together with the Re- 
change and Charges of the party, the party may recover 
the ſame on the Principal or Security. 


XXV. Beyond the Seas the Proteſt * under the Notary's * Thar is for 
hand is ſufficient in ſhew in Court without producing the 70* paym: 
= bill it ſelf. Burt if a-bill in Exg/and be accepted, and © akon, 
a Ipe 


cial Aftion grounded on the Cuſtom be brought a- 

gainſt the Acceptor, at the 'Tryalche party Plaintiff muſt 

roduce the bill accepted, and not the Proteſt ; otherwiſe 
will fail in his Action at that tune. 

Therefore it is fafe that a Bill once accepted be kept, 
and only a Proteſt for non-payment be remitted ; but a 
bill proteſted for not acceptance mult be remitted. 

XXVI. If a Billislett wich a Merchant co accept,and he 
loſes the bill, (or at leaſt it is fo miſlaid, that it cannot be 
found) the party ſhall requeſt the Merchant to give him a 
Note for the paymentaccording to the time limited in the 
Bill of Exchange; otherwiſe there muſt be two Proteſts,one 
for not acceptance,the other for non-payment;burif a Note 
k given for payment, and there happens to be a failure, 
yet in that caſe there muſt be a Proteſt for non-payment. 
 XXVIL A Bill is remitted to F. S. who owes monies to 
f. D : F. $. delivers the bill to F. D, and on che back-ſide 

ubſcribes his name ; if F. D. receives the monies, hemay 
ill upthe blank as if the monies had been actually paidco 


F- $: This is practiſed amongit Merchants, and by them By the opini- 


teputed firm and good. Bur certainly the Common Lawlooks 
upon this filling up of blanks atcer a man hath once ſigned 


or ſealed, to be no better than a harmleſs forgery; bur if 3. x. ar Guild- 
re be either a general or ſpecial authority to rhe pur- #1, 


tole, ic may then alter the Law, Ht Nete, 


Of Bills" of Exchange, — Book 11, 


Note, No perſon, beit Wife or Servant, Can aCcept of 
a Bill of Exchange to bind the Maſter without a lawful 
authority, asa Letter of Attorney and the like, which 
muſt be under-hand, unleſs that it has been formerly and 
uſually done by the Wife or Servant in ſuch caſe, when 
the Maſter hath been out of Town, who hath approved 
of the fame and anſwered payment : it muft be uſually 


5 done þ but one Partner may for another. 
fol307 A Servant of Sir Robert Clayton and Mr. Alderman Mor- 


744, (but at that time actually gone from them) took up 

200 Guineys of Mr. Monck a Goldſmith, without any 

| authority of his Maſters ; (but Adonck did not know that 

| ——_—_— he was gone) the monies not being paid, Monck brought 
laytan Miltt. T , . 

an Action againſt Sir Robert Clayton ahd Morris, and at 


and Morris, 


Mich.22Car.2, Guild-Hall it was RuPd per Keeling Chief Juſtice, That 
#B,R they ſhould anſwer; and there wasa Verdict forthe Plain- 
tiff, And though there were'great endeavours to obtain 
a new Tryal, yetit was denied, the Court at Weſtminſter 
being fully ſatisfied that they ought to anſwer : for this 
Servant had uſed often to receive and pay monies for 
them ; and thereupon they actually paid the monies. 
Note, That which will oblige the Maſter, will be the 


hg __ authority-and liberty which he uſually gives the Servant; 


an a& of wiſ- therefore fuch a power devolved, ought to be fecured by 
dom for Mer- the prudenteſt way that may be : which is generally done 


chants and 0- by Bonds and Obligations. 

thers ſo ro 

rake,yet it ofcentimes proves the deſtruttion of many a Family ; the Father puts out the 
Son perhaps wich no leſs than 2 or 300 1. and is himſelf become bound for his Trath 
and juſt Accounting,@c. The Servant is immediately truſted with his Cath, and chenhe 
roo young experienced in the World, either neglects keeping a juſt account, or keeping 
thar, ſubje&s his Maſters Caſh to be ſpent by himſelf and thoſe who make it their ſole 
Trade to betray ſuch Youths : The Maſter finding the conſumption, calls his Servant 
ro account, who conſcious of the a&, forſakes his Service, darcs nor ſee his Relations, 
and then as a general conſequence falls inro Company, the which nothing bur Provi- 
dence can preſerve from taking their wicked courſes. The Father is called to anſwer, 
whatever the Maſter does ſay the Servant hath ſpent or imbezled, none being able to 
contradi@ him, he muſt witha hearr full of ariek ſabmix to and pay, befides the loſs of 
the Monies.advanced upon the Servanr's firſt putting forth : Which ſomerimes proves 4 
great affliction in a Family. On the other ſide, if Servants were not to be intruſted, 
the Myſtery could nor be learnt, nor the buſineſs diſpatched ; and therefore faith muſt 
be given: but then ic were juſtice and honeſty thar as a Farther puts perhaps the C 

of his love to one in whom he repoſes a faith and truſt, rhart the Maſter ſhould be then 
as a Parent, ſo they ſhould prevent all occafions that might ſubje& them ro remptations, 
aud not be over haſty in truſting them wich the Caſh: which is che yery Bait cur La 


don Gameſtcrs catch ſuch Gudgeons with, if 
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If a Bill of Exchange by contrary Wind or other 0cca- 


fions be ſo long on the way, that the Uſance or time li- 


mited by the bill be expired, and being tendred, both 
acceptance and refuſal aredenied; Proteſts for both muſt 
be made, and che Drawer muſt anſwer thevalue, rechange 
and damage. 

XXVILII. A Bill once accepted, cannotbe revoked by Raſtal-fol.3393 
the party that accepred it, though immediately atrer and ,,,. , 
7 wt the bill becomes due, he hath advice the Drawer ,, confihands 
15 DIOKC. nia in ult, Col, 

If a Bill is not accepted to be paid at the exact time, it & leg, quidem 
muſt be proteſted ; but if accepted for a longer time, the # o4em Cole] 
party to whomthebill is made payable, muſt proteſt the 1*** 

ame for want of acceptance according to the tenour; yet 


he may take the acceptance offered notwithltanding. Nor 


can the party if he once ſubſcribes the bill for a longer 
time, revoke the ſame, or blot out his name, al:hough ic 
isnot according to the tenour of the bill; for by his acce- 
ptance he hath made himſelf debtor, and ownes the 
draught made by his Friend upon him, whoſe right ano- 
ther mari cannot give away, and therefore cannot refuſe 
or diſcharge the acceptance. 
E of This caſe will admit of two Proteſts, perhaps 

three : 


I. One Proteſt muſt be made for not accepting accord- Bala. in leg.pro 


ing to the time. — oe 
2, For that the Money, being demanded according to pony: © s. 
_ the time mentioned in the bill, was not paid. Bartol. in leg. 
3. If the Money is nor paid according to that time that /inzul. Col. 7+ 
the Acceptor ſubſcribed or accepted. ﬀ- probatar. 


A Bill was drawn payable the firſt of Fanuary, the per- 
fon upon whom the Bill was drawn accepts the Bill to be 
bu the firſt of March, the Servant brings back the Bill : 
Maſter perceiving this enlarged acceptance, ſtrikes 
out the firſt of March, and puts in the firſt of Fenuary, and 
then ſends the Bill to be paid, the Accepcer then retuſes ; p,, xc ſ 
whereupon the perſon to whom the monies were to be pemberton in- 
paid, ſtrikes out the firſt of January, and puts in the firſt ter Price 
of March again, in an Action brought on this Bill, the S***, Paſch. 
queſtion was, Whether theſe alterations did not deltroy FF, # © 
tae Bill, and BuVd it did nor. ow; 
| Vis 1, 
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A. draws a Bill on B, and B. is in the Country; C. a 

Friend of his hearing of the bill accepts it : the party to 
whom the money is to be paid, muſt make a proteſt for 
non-acceptance by B, and then he may take the accep- 
tance of C, and it ſhall bind C. to anſwer the money. 

- Pinchard verſ, If a Bill is drawn on B; and B. happens te be in the 

 Fowk., Styles, Country, and a Friend of his deſires the party not to pro- 

© 8-416. teſt, and he will pay the ſame, it is good, and ſhall bind 

| ſuch party. | 

Paſch. 16;4.in If there be two joint Merchants or Partners, and one 

B. R. Styles, of them accepts a Bill of Exchange, the ſame ſhall bind 

fol. 370. the other ; andan Action of the Caſe on the Cuſtom may 
be maintained againſt him. 

London. XXX. Merchants generally allow three days after a bill 
becomes due for the payment ; and for non-payment with- 
in three days proteſt is made, but is not ſent away till the 

next Poſt after the time of payment is expired. 
Holland. If Saturday is the third day, no proteſt is made till 


Monday. | | 
Therearetwo XXXI. The uſe of the Proteſt is this, That it ſignifies 
Proteſts: to the Drawer that the party upon whom he drew his bill 


3. For non- 2; unwilling, not to be found or inſolvent, and to let 
which is cat- Þim have atimely notice of the ſame, and to enable the 
which is cat. him have a timely notice of the ſame, and to enable 
led intimari- party to recover againſt the Drawer ; for if one draws. a 
ON. bil from France upon a perſon in England, who accepts 
2. For non- and fails, or becomes inſolvenr--at the time of payment, 

payment. ny =_ % 6 . 

* Which is it chere be not a Proteſt and * timely notice ſent to the 

looked upon Drawer there, it will bedifficult to recover the money. 

ro be the In Holland they are not altogether {ſo {tri&, yet there 
third day. . muſt be a reaſonable time of notice ; the reaſon is, for 

perhaps if he had reafonableand timely notice;the Draw- 
erthen might have had effects or other means of his upon 

whom he drew, to -reimburſe himſelf the bill ; which 
ſince for want of timely notice he hath remitted or loſt. 

And the general Rule is, That though the Drawer 15 

danger, beche P2und to the Deliverer till the bill is ſatisfied, yer it 1s 

party neverſo With this Proviſo, that proteſt be made in due time, and 
reſponſible,to a lawful and an ingenious diligence uſed for the obtaining 
proreſt imme- 51yment of the monies ; for it were unreaſonable the 


diarely if che | « —— 
R—_— Ee Drawer ſhould ſuffer through his negleR. 


paid when ic is due, 7. e. che third day, bat there may (eſpecially beyond Seas) be 
great hazard ſor want of proteſting, 
| XXX1I. Whers 


oa 


There 15 no 
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XXXII. Where a Merchant hath accepted, and before 
the ſame became due, he becomes inſolvent, or ac leaſt his 
credit publickly blaſted, a proteſt ought to go ; but then 7 /eg.pro debi- 
there is uſually a demand made, which once* coming, 7" moe a 
the Drawer is compellable to give better ſecurity ; and if 4 iden? * 
a ſecond bill comes, if no proteſt, then Drawer and Secu- * 
rity lie at ſtake. 

XXLIIL If a Merchant draws a Bill, and there is a Pro- 
teſt for non-payment ; if another perſon hearing of the 
ſame, declare, that he for the honour of the Drawer will 
pay the contents, and thereupon ſubſcribes, he is obliged 
thereby : and in this caſe it has been practiſed, that that 
party that received the money hath put his name on the 

ack-ſide of the bill in blank ; but the receipt is ſometimes 
taken on the proteſt, which together with the whole pro- 
ceeding is turned into an A, and the ſame being drawn 
by the Notary, is remitted to the Drawer by him who 
gave honour to the bill. 

XXXIV. If a bill be accepted, and the party dies, yet Fourteen days 
theremuſt be a demand made of his Executors or Admini- allowed from 
ſtrators ; and in defaule or delay.of payment, a proteſt "ny be- 
muſt be made: and although ic may fall out, that the mo- gration can 
nies may becomedue before there can be Adminiſtrators, be commired, 
orthe Probate of the will be grant2d ; yet that is delay unlels there 
ſufficient for a Proteſt in caſe of non-payment. be a Will, 

But on the other hand, if the party be dead to whom 
the monies are made payable, and the monies are ready 
to be paid, and there is no p2rſon that can legally give a 
diſcharge; yet a proteſt oughr not togo for not payment ; 

The reaſon 1s, becauſe there is no perſon that hath any Bur an inti» 
authority eicher in Deed or in Law to make it, and a No- — 
tary ought not to make it; if he does, and the party hath hee A—— 
received any prejudice thereby,an Action of the Cale per- is willing co 
haps may lie againſt him for his pains : nordoes it avail, to pay ac- 
that if ſecurity be offered to fave him harmleſs againſt the <2ding to 
Executors or Adminiſtrators, for that is an a left to his 
own diſcretion ; for perhaps the ſecurity may not be lik'd : 

but whether good or bad, makes nothing as to oblige him 

In Law, R 

But if a man is bound in a Bond to pay a ſumm of mo- 
ney to F. $. his Executors, Adminiſtrators, &c. and the 
Obligee dies' inteſtate the day before the ſumm becomes 

Ft 3 duc, 
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due, yet the Bond is not forfeited if not paid at the day, 
becauſe there wasno body to whom the Obligor could pay 
to ſave his Obligation : But as Littleton ſays, If it be to pay 
to ]. S. generally, you muſt bunt him out all over the Kinedean 
if you'll [ave the penalty. 

XXXV. A man not found, or being found, not met 
withal either at home or the Exchange, is cauſe 1ufficient 
for a proteſt ; but in that there muſt be diligence uſed in 
the finding him. 

A bill returned proteſted for non-payment being once 
ſatisfied by the drawer to the deliverer, the drawer isdif- 
charged,and fo isthe Acceptor to him towhom the monies 
were to be paid: but the Acceptor, by virtue of his accep- 
tance, makes himſelf a debtor according 'to the Cuſtom of 
Merchants to the Drawer. 

XXXVI. Monies may be had on Exchange by way of 
Letters of Credit, the which are in two reſpects ; the firlt 
general; the other ſpecial. 

The general Letrer is open, direted, To all Merchants 
and others that ſhall furniſh my Servant or Fattor, or any 
other with ſuch and ſuch Monies; for repayment of which he 
binds himſelf to anſwer and pay all fuch Bills of Exchange 
as ſhall be drawn on him upon the receipt of the value,by 
his Servant, Factor, or other perſon : if there be really 
monies advanced onthis Letter of Credit, and paid to the 
Factor, Servant or other, and Bills of Exchange are ſent 
to.the party that ſent ſuch Letter of Credit, and if he re- 
tuſes to accept, yet according to the cuſtoms of Merchants 
he is bound to pay ; The reaſon is, for there was no re- 
ſpect had to the ability of the taker up, but to him that 
gave his Letters of Credit : and therefore in ſach caſe if 
an Action at Law be brought, the particular cuſtom as to 
that point muſt be carefully ſet forth. 

The ſpecial Letters of Credit, where one writes a Let- 
ter to furniſh another mans Factor or Agent; there is in 
this the ſame remedy as above. 

As Bills of Exchange ſeldom come without Letters of 
Advice, fo ought they to be purſued : If a bill ſhall expreb, 
Lind put it to the Account of A ; and the Letter of Advice 
lays B; this mult be proteſted againſt, for ir cannor fale- 
ly be paid, art leaſt running the riſque of an equitable 
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XXXVII. If one pays money on a bill before it be due, 
and the party breaks, it has been conceived that the party 
ought to anfwer thedrawer : 'The reaſon hath been, becauſe 
the drawer might have countermanded the ſame, or or- 
dered the bill co be made payable to another. 

In Taly if money is paid to a Banker's Servant, and if 
the Maſter ſubſcribe, Pagare com {i dice, this binds the 
Maſter as effectually as if he had ſubſcribed it with his 
own hands, 

XXXVIIL A Bill drawn by a Merchant in London pay- 
able by another perſon beyond Seas, ſuch bills in moſt 
Countries are aflignable over from Merchant to Merchant, 
and the laſt perſon may ſue and recover the ſame uponan 
acceptance: but-in England only the firſt perſon mention- 
ed in the bill, and to whom the money is made payable 
may recover. ?Tis true, ſuch perſon to whom the money 
is made payable, may for valuable conſideration deliver 
this bill to another perſon, and he may endorſe an Order 
on the back-fxle; and if the party afterwards refuſes pay- 
ment of the ſame, it may be fued inthe parties name to 
whom the ſame was transferred, laying the ſame by way 
of Cuſtom, 
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Df Yonies advanced by way of Bottomery, 
02 Fxnus Nauticum. 


I. Hww Commerce is made equiva- X. Of _—_ ſent on Ship-board, 
lent to Natural Community. and the Veſſel is wreck” d, where the 

I. Whether Money be fit only to main- | Lender ſball bear ſhare of the loſs, 
tain the Trade and Credit of Vice. * and where not. 

II. Whether Abraham choſe to ac- XI. Of Monies taben up by the Ma- 


- quire a Property by Money. | fter, where the ſame ſhall oblige the 
IV. Of the natural and inſtrumental | Owners, and where not. 
meaſure of the vale of things. XII. The derivation and inſtitution 


V. How Money is equal to all things. j of t"is ſort of Loah, and for what 
VI. Money is for buying, and hinders | cauſes. 
not, bat helps Permutation XIII. Of the ſeveral ways of taking 
VII. Money the inſtrument of Cha- | up of Monies by way of Bottome- 
\ rity and Sacrifices as well as our | ry, real and feigned. 
Neceſſities, XIV. Monies ſo advanced, whether 
VIII. Of the difference between Mo- | gain ought to be bounded, or other- 
nies advanced to be uſed in Com-| wiſe left to the will of the Lender. 
merce at Land, and that which s XV. Of Uſura Marina, how reaſ9- 
advanced at Sea. nable the ſame ſtands at this day. 
IX. Of Monies advanced by way of XVI. Of Montes advanced to a cons 
Botremery when the Contratt | ſiderable profit called Uſufruir, be- 
bath its inception. ing both honeſt and honoarable. 


I. Oney is one of thoſe things which they who want, 
1VL want allother things but words to reproach their 
bad Fortune. But ſometimes it is the policy even of Rags 
and Poverty it ſelf to undervalue that which ic cannot 
have, and to convert that which it hath (though never ſo 
mean) imtoan eſteem ; and then to lodge as much pride 
in a Tub, as Alexander could in a Palace, though it could 
not tempt him to a change of condition. 
Nil habet infelix paupertas durins in ſe, 
Guam quod ridiculos bomines facit 


No wonder therefore, ſeeing Rich men will be obſtinate 
to hold their advantages, that deformed Poverty (which 


mixes witch thera in the fame frame as a ſhadow to y off 
cheir 
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their colours the better ) would have the Rich to deſcend 


to them ; and that inſtead of ſetting our Monies by way 


of Bottomery, Uſury, and the like, they would not have 


any ſuch thing as Money art all, but would have all things 
uced into a ſtate, as is before mentioned *. 

It cannot be denied, but that we all live by the natural 
orintrinſick value of things; but the way to come by chem 
is by an Inſtrument of civil value, which is Money ; in- 
ſtead of Community therefore we now have Commerce : 
which Commercium 15 nothing elſe but Communio mercium ; 
but Communion muſt needs be by the means of another 
thing that may bear equal proportionon both ſides, which 
is Money only. But now let us hear, and if poſſible, fa- 
txfie the Complair:s that are made againſt it fo impa- 
tiently. 

Where there is great Luxury, there muſt-be likewiſe 
great Induſtry to maintain it ; and therefore the Induſtry 
of this Civil State muſt be greater than that which is in 


28g 


* [ib 1-cap.Is 
$. 1, 2, 3» 


the ſimple State of Nature : but what is there here to Aſchamde Nar. 
blame, ſeeing Induſtry, no more than plenty, is in ir ſelf Monet. cap. 6, 


a din ? 

IL It is the Anſwer of Envy or Ignorance, Prima pere- 
grinos ob/ceena pecunis mores—intulit——Money is that ( ſay 
they) which maintains the Trade and Credit of Vice, if 
that were taken away, we ſhould look after nothing but 
neceſlaries which are vertuous ; it makes too nice incqua- 
lties and diſtances, and is not ſignificant enough in the 
teſt things: for all the Money in the World is not really 
worth one penny Loaf, which is convertible into our Na- 
ures and Subſtances ; ir ſerves only to affure Fortune, but 
not Vertue, it is accepted as the meaſure of all things Na- 
nal, Moral, and Divine: for Honour is nothing but 


acient Riches ft, and in Morals, Virtzs poſt nummos ; this + 4rift, potir: 


u Religion breeds thatroor of all Evil, Covetouſneſs : for 
0 a ſimple ſtate of Nature neceſſary things muſt needs be 
hent within a ſhort time, and the return of the Sun brings 
anew Supply and a Treaſure greater than the dies ; of 


which One * makes this Obſervation, That it was got in * Campanella 
Blood, ſails home in @ Sea of Blood, and never reſts till it be Momarch. Hiſp, 


4 out in Blood. This was that which was made 
tte; price of Salvation, even of the Blood of our Bleſſed 
Wnicw, thirty Pieces for that which was —_—— 

thouſand 


thouſand Worlds ; but in the Religion of the firſt Tims, 
Nullo wviolatus Fupiter auro, as Juvenal hath it. - 

And if this had not been brought into the World, we 

ſhould not have ſo much to diſcount for at the day of 
Judgment. Why theretore ſhould that which is condem- 
ned to the obſcurity of the Earth, and lodged fo near 
Hell, now be made the price of all that which is ahove 
the Earth, even 4 Solo uſque ad Celum? Or why ſhould we 
be excluded from the Gifcs of Nature, unlefs we have thoſs 
of Fortune ? Is it notthen more reaſonable that rich men 
loſe this Inſtrument of Luxury, than the Poor ſhould lok 
the neceſſary means of their ſubſiltence ? This is the Plez 
which is made #n forma Paupers, & de ipſa Paupertate. 

Moſt certain it is, that neither che ſtupid fimplicity of 
the Woods, nor Poverty it felf are any part of Vertue; 
and therefore are not reckoned Bleflings, as Riches were 
to Solomon, (he who buile God's firſt Temple, and put his 
Religion in luſtre }) and as they likewiſe were to Nume, 
from whom Money was called Nummw: He likewiſe built 
the firſt Temple at Rome, and kindled firſt the Veſtal fire, 
& ferocem populum deorum metu mitigavit. 

JH. We know how God converſed with Abraham, who 
was the firſt that had Money, and made uſe of it to buy 
a Property : Ir is true, they with whom he inhabited called 
him a Prince ; but that was no argument to him to dif 
own their Properties, but for the contrary,leſt they ſhould 
think that Dominion or a Right to things was founded 
in Grace. 

IV. But to come more cloſe to the Queſtion, and toer- 
amine thereaſon and neceflity of this meaſure, Money 
like a Law or Government, which are all conſtituted by 
the ſame extreme neceflity ; therefore the counterfeiting 
or attempting to deſtroy any of theſe by private means, B 
every where Treaſon. Now this meaſure is two-fold, & 
cher Natural or Civil, or rather Natural, and the Inſtr 
ment which expreſſes the natural by equal Permutation: 
The natural meaſure is proportioned either by Want, Or 


Plenty. In Want we conſider whether the thing be uſeful 


or neceſlary; things which are neceſlary are beſt, but of 
leaſt price; as a Loaf of Bread is more neceſſary, but itt 
finitely cheaper than aDiamond. One man hath Cloths, 
2nother man hath Leacher ;, choſ2z ewo poſhbly _— 
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need one of another, and therefore there will be no Per- 

mutation betwixt them; but if one had need of another, 
then he who were moſt preſt, would come to the price of 
the other: And therefore Want or Plenty is the meaſure of 
eſtimating things, and is the bond of Society, whereby one 

man ſhews he isor may be uſeful to another; and Nature 

hath fo order'd it, that no man is ſo Rich who hath not 

ſome need of the Poor; and no man is ſo mean and ab- 

jet, but he may be ſome ways uſeful to the Rich. 

V. The Civil meaſure, or rather Inſtrument, whereby money is like 
the Natural expreſles ic ſelf, is Money, which hath but a the middle 
ſigned value, and therefore it is fometimes higher and rerm ofa Syl- 
lower in eſteem as men pleaſe ; which could nor be, if its _— 6 
ralue were natural which is unalterable. IfT have Cloth £4 po _ 
atfuch a price, and you have Wines at the ſame price, veniunt in ter- 
then we regarding the ſame price, may make. an equal tio conveniunt 
Permutation : Or if I give to you ſo many pieces of Gold "#7 {- 
for your Cloth at the ſame price, the ſale is equal again, 
whether it be an inconvenience that in ſome Cauntries * * Poland, and 
it s ſometimes at a higher value than at another, is not grnernny on 
a conſideration of this Diſcourſe ; for the price of things Norhern 
themſelves change more than any money doth daily. countries. 

VI. Monty is an invention only for the more expedite 

permutation of ehings; but ic doth not follow that men 
may not make any permutations but by Money, even as 
well now as if we were in our natural ſtare; if they who 
dig now in waſte Hills have their Harveſt of Beans well 
gathered in, but had need of Wine for the Stomachs ſake, 
or of Drugs for Healths fake ; if the Vintener, or Axothe- 
cary have no need of Beans, what uſe will they make of 
thenatural value of their Beans without Money ? Or it 
need be, what would they do till cheir Beans are gather- 
ed? Money therefore hinders not Permutation and Com- 2M 
merce of natural things, but aflifts them ; nay it is there- 
tore an Inſtrument of Inſtruments ; for he who hath 
Money may buy things which he need not uſe but ſell, a 
thereby to get other things afterwards for his uſe. There 
$no Nation or People fo barbarous, but have Money or, 
a publick Inſtrument of Permutation either in Metals or 
filk- bones, ec. for it imports not much of what matter it 
$ provided it be durable, not countertcitable, and dith- 
Alt to come by. 
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VII. Take way this fungible Inſtrument from the ſer- 
vice of our neceflities, and how ſhall we exerciſe our Cha- 
rity, which is a branch of Religion and Juſtice, as well 
as of Humanity ? He who goes to Church paſleth as it 
were through two Temples, the Poor at the Porch, and 
the Temple it ſelf: and the giving at the Porch is called 
Sacrifice, Offering, and Gift, aswell as that at the Altar, 
God would be ſacrificed to only in one Town of the 
World, Feruſalem : but could that have been, it Money 
and AMoney-changers had not been allowed ? How could 
they who came trom ſuch remote places have by any other 
means brought their Oxen, Calves, Goats and Doves to 
the Altar ? If there were nothing further to ſhew, but 
that one piece which our Saviour himſelf coyned mira- 
culouſly in the mouth of a Fiſh, it were Argument ſuffi 
cient that the uſe of Money may be both good, juſt, and 
neceſlary. 

VIII. Things being thus ſtated, and that Arey is both 
good, juſt, and neceflary,it will bedemanded loudly, That 
admitting a reaſonable advantage may be made by way 
of Uſury, quo jure is it that an advantage upon the ſame 
more than what the Law allows, is taken? 


The diſtinRion is great between monies lent tobe uſed - 


in Commerce at Land, and that which is advanced toSea, 
In the firſt, the Laws of the Realm haye ſet marks to go- 
vern the ſame, whereby the avaritious mind is limited 
to a reaſonable profit : The reaſon of that is, becauſe the 
Lender runs none, but the Borrower all the hazard what- 
ever that Money brings forth. But Money lent to Sea, or 


that which is called Pecunia * traje#itia, there the ſame 


is advanced on the hazard of the Lender, to carry (as is 
ſuppoſed ) over , Sea ; ſo that if the Ship periſhes, or a 
ſpoliation of all happens, che Lender ſhares in the Loſs 
without any hopes of ever receiving his Monies ; and 
therefore is called ſometimes Uſura Marina, as well as Fe- 
nns Nauticum, the advantage accruing to the Owners from 
their Money, ariſing not from the Loan, but from the 
hgzard which the Lender runs; the which is commonly 
reduced to a time certain, or one-or more Voyages, a& 
cording to their ſeveral and reſpeive agreements. 

IX. Ifthe Bonds be ſealed, and the Money is advanced, 
if the Ship happens to miſcarry by Storm, Fir-, Enemy,or 
any 
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for Momestaken up. 
Sertorngh |, If Ownersagree not in ſetting out the Ship, moſt yoicg 
rect Lois; ſhall carry it, and then Money may be taken up for thr 
| Paſch. 3 Car: part by Bottomery, or Fienus Nauticum, or by Hypothecating 
in B. R- Rot. ſuch a proportion of the Ship. 
Fol. Noy 95 Many Maſters of Ships having Enfured or taken up Ms 
16 Car.cap. 6, 7995 upon Bottomery to greater um sof Money that the 
A oood Law, - Value of their Adventure, do wilfully caft away, burn, or 
and ought to Otherwiſe deſtroy the Ships under their charge, the ſame 
be encoura= was made Felony, and the perſon or perſons fo wil 
ged; 15PY doing or procuring the fame to be done, were to ſuffer 
_ death. | 
_— XLI. The ſignification of this Fznws Nawuticum, is by the 
Dutch called Bomerie, Bodmerie, Boddemerii ; fo variouf 
_ . pronounced from the Keel * or bottom of che Ship apon 
lid at: Toe, the Parallel, whereof the Rudder of a Ship doth goven 
Latche's Rep. and direct the ſame, parte pro toro ſumpta, ita primum apyel 
fol. 22. Scar- lata, cum etiam lingua Gallorum antiqua & Britannica Body 
borough's Cale. 72} Bodun fundum aut profundum ſignet | in quem navy fie 
; mr dum, wvel 1pſam navem ejuſq; uſum ntutuo accepta eſt pecunia, 
nia, p. m. 149, [ed poſtea latins pro fanore nautico etiam uſurpari cepit. And 
Locinius, lib,2. the Money fo taken up by the Maſter is done upon great 
cap. 4 $+ 1+ extremity, and that for the compleating of the Voyage 
when they are in diftreſs and wanit in fore Foreign pars; 
and indeed ftich taking up is indeed in thenatureof Mo 
gaging the Ship, for ls Neife oblige al payment de ceo, Os 
And in the Inſtrument there is a Clauſs chat expreſſes that 
the Ship is engaged for the performance of the Tame. ..: 
Monies that are advanced are tipofi two Securities, the 
-- _---- - oneison the bare Ship, the other upon the perſon of the 
borrower, fometimes upon both : The firſt is wherg2 
man takes up Monies and obliges himſelf, that if ſucks 
Ship ſhall arrive ar ſuch a Porr, then to repay ( perhaps) 
double che ſutmm lent ; bur if the Ship happens to-miſcar 
ry, then nothing. F 
XIII. So likewiſe ſome wilt take up Monies; the cond 
tion reciting, Whereas there x ſuch a Ship, naming h& 
bound to Araſterdam, whereof ſuch a man i Maſter, ( whe 


___ as indeed there is no ſuch Shipor Maſter in nature) that f 


that Ship ſhall not arrive at ſuch a place within twelve month! 


#he money agreed on to be paid, ſhall be paid; but if the ys 


4 
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and juſt according to the laudable prafticeamong Marine 


-perſons, and though the advantage runs high, as 20, zo, 


nay ſometimes 40 perCenr. without conſideration of time; Toro rir.Dig.ey 
-for the monies are co be paid within fo many days afterthe Cod. de Naw. 
Ship's ſafe arrival; yet in regard the Adventure is born {*n-& Js 
by the Lender, for ( if the Ship periſhes, the Advancer _— —_ 
loſes) the Laws and PraQtice of 'all Maritime Countries yaxf. fen.n 4. 
allow of the ſame, And therefore by the Common Law, 
ifan Action of Debt be brought on fuch an Inſtrument, 779e4uia pe- 
theDefendant cannor plead the Srarute. of Uſury. And fo Jr —_ 
twas adjudged where one Sharpley had brought an Action retains 
of Debt on a Bond for Monies taken up upon Botromery: navigat navie, 
Thz Defendant pleads the Statute of Uſury, and ſhewe} infirieas wares 
that a certain Ship called the made a Voyage to peſts 
fb ith New-found-Land, ( which Voyage might be per- ava = 
farmed in eight months ) and the Plaintiff delivered 50/. obſerved by 
tothe Defendant to-pay 6&0 I. at the return of the Ship to Anianue, Quie 
D.and if che ſaid Ship by Leakage or Tempeſt ſhould not #5 Pericul 
rum from New-found-Land to D. then the Detendanc comer 
hoald pay the principal Money ; and if the Ship never zerje wfira 
rtarned, then nothing to be paid. Upon * Demurrer banc pecuniane 
itwas adjudged the ſame was not Utfury : for if the re creditar 
Ship had ſtaid at New-feund-Land ewo or three years, yer} _ —_ 
& her return but 60}. wasito be paid, and if ſhe never 42, jjc propris 
rarned, then nothing. wn werſart, 
: 3. ES | damnatum fe- 

ws, ſed compenſationem aliquam periculi, quad creditor contra naturam mutui in ſe recepit 

» Johannes Locinius, lib. 2, cap 4+$. 1, & 2+ * Trig. 6 Jac: in B, R. 2 Cre 
258. Sharpley verfus Harrell. ' | 


The other advance which is upon a fititions ſuppoſition - 
#aShipand Maſter, where indeed there is no ſuch in na- 
tits, is more unconfcionable, the fanie being the com- 
won Pftatice that's uſed amongft the 7alians, and now 
this ſide the Water, thongh the fame is as to internal 
Right unjuſt, yet it is daily practifed, and it wasnor long 
lince adjudged f that ſuch Contra&t was good, accord- 
tothe Common Law of this Realm, and that on a ſpc- 
Verdict. 
"XIV. Moſt certain it is, that thegreater the danger is, 
T there be a real Adventure, the greater may the protic be 
the Monies advanced ; And fo hath the ſame been the 
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Vide Carolum Opinion of Civilians, and likewiſe ſome Divines; thou 

Molinzum de ſome ſeem tobe of opinion, That any profitor advantage 
wſur.q-3- 1. 92+ ought not to be made of Monies ſo lent, no more thangf 
«it, hoc azpr0- thoſe that are advanced on ſimple loan, and on the perilof 
Toeologi ut cre. © borrower. However, all or moſt of the "Trading Nx 
ditor poſſit ali- £1075 of Chriſtendom do at this day allow of the ſame, a 


quid accipere a matter moſt reaſonable, by reaſon of the contingency or 


altra fortem hazard that the Lender runs ; and therefore ſuch Monies 
pro - 4% may be advanced ſeveral ways, and a profit may ariſe ſo, 
Firely "hat + that there runs a peril on the Lender. 


muſt be upon . = 

a real venture. Cl, Salmaſius, cap. g. de modo uſur. fol. 380, 188, 218. TrajeTitia peanig 
propter periculum creditoris, quamdiu navigat navis, infinitas uſuras capere poteft,” U 
which place Anian#s obſerves, Quia maris periculo committitur in quantas convenerit uſu 
banc pecuniam dare creditor poteſt. Vide Novel, Conſt. 106. 110. 


There is likewiſea ſecond way of advancing of Monis 
called Uſurs Marina; joining the advanced Monies and 
the danger of the Sea together ; -and this is obliging 
ſometimes upon the Borrower's Ship, Goods and Perſon; 
The produ@of which by agreement will advance? ſome 
times 20, 3o, and ſometimes 40 per Cent. Asfor inſtance, 
A private Gentleman has 1000 /. ready Money lying by 
him, and he has notice of an ingenious Merchant that 
has good Credit beyond Seas, and underſtands his buſinels 
fully, applies himſelf to him, and: offers hint<1000 1. to 
be laid out in ſuch Commodities .as the Merchant hall 
think convenient for that Port or Country the Borrower 
deſigns for, and that he will bear the Adventure of that 

"IEP Money during all that Voyage; ( which he knows may be 
Uſura legitima accompliſhed within a year ) hereupon the Contra@ is 
eju qu iraje- agreed upon, 6 per Cent. is accounted for the'-Interet, 
eitiam pecum- 2nq 12 per Cent. for the Adventure, outwards, and 12 jor 
der fo Cent. for the Goods homeward ; ſo that upon the retum 


neratur, ideft, the Lender receives 3o per Cent. which amounts to 1300l. |, 


cumpericulo The Lender inthis caſe hath a good bargain, no queltiqn. 
- _—_ Now let us ſee what advantage the Borrower hath. 

I. The Borrower prevents the taking up the like Sum 
at Intereſt, which comes to 6 per Cent. and Brokage which 
comes now in- this Age, through: the generoſity of the 
Merchant, and covetouſneſs of the Scrivener, at 1 013 
per Cent. more ; and then the ſame is let.out by, oe 

One 


Gs ©Y- 06S 07 Way FVy ou oo TIRES 


— 
—_ 


ESTDCMFRSMMCTAS CET CEREILREE 


CEOEES-S 


"Book IL. 


Fenus Nanticum; 
"months, and then the Scrivener inevitably at the fix 
months end ſends his Note, that his Friend expects his 
monies to be paid in ; fo that to ſtop that gap there muſt 
be Continuation, which is at leaſt one per Cent. more, be- 
Aides the obliging of Friends in Securities. 


2. The Aſurance is prevented, which perhaps may 


\ come to between 5 and 20 per Cent.according as the Times 


are; and common prudence will never ſuffer a Merchant 
to venture two parts of three parts of his Eſtate in one 
Bottom without aſſuring. 


2. As he ſhall not have occaſion to Enſure, ſo it may . 


be a great occaſion of preventing the common Obligation 
of his Enſuring of others: the which in a generous Mer- 
chant in honour cannot be denied, the Premio running 
reaſonable. 


4. It prevents the parties running the Riſque and dan- 
er of the Seas, Enemies, or any other fatal loſs, and hath 
N a means tointroducea mans Credit in a ſhorttime as 
fler charge, if not to put him in a condition not to be 
beholden to ſuch a fair, though chargeable means. 
And this cannot be Uſury by the Laws of this Realm, 


for the Riſque and danger that the Lender runs. 
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XV. There is alſo another way, but that is hoth honeſt jq the zaſt- 
and honourable, called Uſufruit, that is, a Stock in a India, and in 


Company or Society which is perpetual; ſuch a Stock or 
Portion may be purchaſed, that is, the advantage or bene- 
fit ariſing by the improvement of the ſame. 


. | As for inſtance, The Ezſ#-India Company hath a Stock 


lodged in their hands by divers perſons, which they in the 
moſt prudent manner as they ce fit, imploy to ſuch pla- 
ces as they judge moſt proper; if a return is made, the 
advantage of that is diſtributed to each perſon that is any 


| way entitled to that Srock : which advantage is called a 


Dividend, and perhaps may afford ſome 20 or 30 per Cent, 
But on the other hand, it that proportion of the Stock 
which goes out happens to miſcarry, the abatement is 


' proportionable, and ſo the Stock may be leflened, unlets 


lnat they will ſtay the Dividends to k2zp vpthe Stock ; the 
Gg which 


ſome orher 
Companies. 
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ornbhh Gay ma do; For it is a Truſt repoſed of ſo many men, 


27 Car. 2. 7h 


Monies in their hands, to yield them ſuch advantage as ws 
ſhall upon a juſt account ſet out : So that if a man hath 1000],: 


:: GuRadjanged Stock, he cannot take the ſame out of the Great Stock 


there on a 


oo 


whereby to leſſenthe ſame, but he may transfer that uſa 

fruit by that Cuſtomary way whichthey have to any other 
perſon, for a valuable conſideration i»fovirum. Such a 
Stock of 10001. in the Faſt-India Company in time of War 
might have been purchaſed for 8o /. Nert ; but now in 
time of Peace ſcarce got under 170, or 180 /. the Divi: 
dends running high. 
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CHAP. XIL 


Of Jimpoſitions called Great Cuffoms, Petty 
Cuſtoms, and Subſidies, 


1. Impofitions, whether they m be | Publicans as well in former Ages 
commanded withour the Thrie|} as at this preſent time, in moſt Na- 
Eſtates, and of Magna Charta | tions. 
touching the ſame. VI. Of the Impoſition called Magna 

I. Of Impoſitions made woluntary | Cuſtuma. 
by conſent of Merchants, and of the | VII. Of that which is called Parva 
adnul of the ſame. Cuſtuma payable by Strangers, and 

NI. Of the Confirmation of the Great | the A& called commonly Charta 
Charter for free Trafiick; and of | Mercatoria. 
the Settlement now made on His | VIII. Of Subſidy, and of what, and 
Majefly of the ſame. the Rates how ſet, 

IV. Of the Immunities formerly of | IX. Of Subſidy by Strangers on 
the Hanfiatick Towns here in Eng- | Wines. 
land, and when determined. X., Of Goods not rated how to pay. 

V, Of the Antiquity of Cuſtomers or | XI. Of the Subſidy-Duty for Cloths. 


J. _— Impoſitions neither in the time of War or other 

the greateſt neceſſity or occaſion that may be 
(much leſs in the time of Peace) neither upon Foreign 
nor Inland Commodities of what nature ſoever, be they 
never ſo ſuperfluous or unneceffary, neither upon Mer- 
chants Strangers nor Denizens may be laid by the King's 
abſolute Power wichout Aflent of Parliament, be it never 
ſo ſhort a time. 

By the Statute of Magna Charta, Cap. 30. the words 
are, All Merchants, if they were not openly probibited before, 
ſhall have their ſafe and ſure Condu&s, to enter and depart, to 

and tarry in the Realm, as well by Land as by Water, to 

uy and ſe without any Evil Tolls; by the Old and Rightful 
Cuſtoms (except in time of War ) and if they be of the Land 
mo War againſt Us, and be found in Our Rea!m at the 
beginning of the War, they ſhall be attached without harm of 
dy or Goods, until it be known to Us or Our Fuſtices how 
on Merchants be intreated there im the Land making War 
&gamſt Us. The Stature of which this is a branch, is the 
moſt ancient Statute Law we have, won and ſealed wich 
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the Blood of our Anceſtors, and ſo reverenced in former 
times, that it hath been 29 times ſolemnly confirmed in 
Parliament. 

* Ret. Almaign. II. Impoſitions were in ſome ſort done Conſenſu Merea- 
3 Ed. 3. Ret. torum, by Edward the Firſt, and Edward the Third: And 


| Clabd. again in Henry the Eighth, of which the Houſe of Burgundy 


29 Ed. 1 Ex- mplained, as againſt the Treaty of Entercourſe. 
= _ King Henry che Third finding : to ſuch a Modes of Im- 
poſition tended to the deſtruction of Trade, and apparent 
overthrow of Commerce, and was againſt the Great Char- 
ter, made Proclamation A470 16. in all Ports of England, 
—_—_— =" That all Merchants might come faciendo reftas & debita 
—_ 5 conſuetndines, nec fibi timeant de mals tolls, for that ſuch 
Impoſitions had no better name than Maletolts. 
The like was declared and done by Edward the Firſt in 
Rot. clauſ, the twenty fifth year of his Reign, and Edwardthe Second, 
i1Ed2, in theeleventh and twelfth years of his Reign. 
And though the King cannot lay any Impoſition on 
Merchants or Merchandize without Afent in Parliament, 
yet the King by his Prerogative may reſtrain them from 
Trading (if not from any Chriſtian Foreign Prince) yet 
Vide Lane's from any Infidel Realm, State, or People without his 
Report in Ba» Royal Licence ; And the reaſon of this is, - for that by 
res's Caſe, this ſuch Commerce it might give occafion for the relinquiſh- 
- = on = ment of the Catholick Faith, and an opportunity to ad- 
" hereto lInfideliſm; and therefore generally in Edward the 
Mitchelburn Third*s time Licences were frequently granted with this 


and Mitchel- Preamble, That the King having ſpecial truſt and confi- | 


| x) Caſe. . dence that the party would not decline from his Faith, did 

Brownlw's 2, licenſe him, &c. In the ſeventh of King James's time this 

part, fol.2g6. very matter came in queſtion, upon Licence granted to a 
Merchant to tradeto the Eaſt-Indtes. 

III. In 2 X4. 3. the Great Charter for Free Traffick 

was Confirmed ; and about fome three years after there 

'12 Ed. 3, were Commiiſlions granted forthe raiſing of a new kind of 

Memb. 22. in- Tallage, but the people complained ; whereupon the 

a. _ A- Commiſlions were repealed, and he promiſed never to 

_ aſſeſs any bur as in the time of his Anceſtors, | 

' But this Prerogative Power of Impoſing inward and out- 

ward upon Commoditiesover and above the ancient Ctr 

irom of Subſidy without a free conſent in Parliament, 5 

now ceaſed andicied; and that queſtion which for ys 

ges 
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Ages had been handled by themoſtLearhed of their times, The Parlia- _ 
in the aflerting and in the denying, will never more be ty having 
remembred, the ſame being now eſtabliſhe by AR of Par- - gr pan 
liament : which being managed for ſome time, was after- tuntarily hum- 
wards farmed out. The like having been done by former bly preſenced 
Kings, as did Edward the Third with the * New and Old fuchand ma- 


Cuſtoms of London for 1000 Marks monthly to be paid 2 | 
unto the Wardrobe. od ext 
jeſty according to their ſeveral limitations. * Clauſ, Anno 5 Ed, 3. 
Richard the Second, Anno 20. Farmed out the Subſidy 4 =oy Ed. 3+ 


of Cloth in divers Counties. : 
So Edward the Fourth, Henry the Eighth, Queen Eliza- Vide the grear | 
beth, and King Fames ; the ſame having been uſed in for- oy = = 


' mer Ages even in the beſt governed State, Rome, which Exchequer 


_— _—— ry. ——_ —_— 


LIMI 


let out Portions and Decim's to the Publicans. verſus Bates. 
Lane's Rep. 
IV. The Old Yanſe Towns, wiz. Lubeck, Colley, Brunſe 1% 22: 
wick, Dantzick and the reſt, had extraordinary Immuni- 
ties granted unto them by our Third Henry, for their 
great aſſiſtance and furniſhing him in his Wars and Naval 
Expeditions with ſo many Ships ; and as they pretended 
the King was not only to pay them for the Service of 
their Ships, but for the Vellzbs themſelves in caſe they 
miſcarried : The King having concluded a Peace, and 
they being on their return home for Germany, the moſt 
conſiderable part of their Fleet miſcarried by ſtorm and 
ſtreſs of weather ; for which (according to Covenant) 
they demanded reparation. The good King in lieu of 


+ that which he wanted, Money, granted them divers Im- 


munities; and amongſt others, they were to pay but 
I per Cent. Cuſtom, which continued till Queen Mary's 
time, and by the Advice of King Philip ſhe enhanſed the 
I to 20 per Cent : The Hans not only complained, but cla- 
moured aloud for breach of their Ancient Privileges con- 
firmed untothem by long Preſcription from thirteen ſuc- 
cellive Kingsof England, and the which they pretended 
to have purchaſed with their _— King Philip under- 
took to accommodate the buſineſs, but Queen Mary dying , 
and he retiring, nothing was effected. mplaints being 
afterwards made to Queen Elizabeth, ſhe anſwered, That 
as ſhe would not innovate any thing, ſo ſhe would proret} them 
fill in the Immunities and Condition ſhe found them. Here- 
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upon their Navigation and Traffick was ſuſpended a while, 
which proved very advantageous to the Engliſh, for they 
tryed what they could do themſelves herein, cheir adven- 
tures and returns proving ſucceſsful, they took the whole , 
Trade into their own hands, and ſo divided themſelves 
to Staplers and Merchant-adventurers; the one reſidi 
conſtang at one place, the other keeping their courſe an 
adventuring to other Towns and States abroad with Cloth 
and other Manufa&ures, This ſo nettled the Hans, that 
they deviſed all the ways that a diſcontented people could 
to draw upon our new Staplers or Adventurers the ill opi- 
nion of other Nations anc States: but that proving but 
of too ſmall a force to ſtop the Current of fo ſtrong a 
Trade as they had got footing into, they reforted to ſome 
other ; whereupon they applied themſelves to the Empe- 
rour, as being a Body i:corporated to the Empire : and 
upon complaint obtained Ambaſſadors to the Queen to 
mediate the buſineſs : but they returned ſtill re infe#s. 
Hereupon the Queen cauſed a Proclamation to be pub- 
liſhed, That the Merchants of the Hans ſhould be intreated, 
and uſed as all other Strangers within ber Dominions in point of 
Commerce, without any mark of diſtinttion. 

This inflamed them more, whereupon they bent their 
Forces more eagerly, and in an Imperial Diet at Ratzboxe 
they procured that the Enghſh Merchants, who had afſo- 
Ciated themſelves in Corporations both in Embden and 
other places, ſhould be adjudged Monopolifts ; whereupon 
there was a Comitial Edidt procured againſt them that 
they ſhould be exterminated, and baniſhed out of all parts 
of the Empire ; which was done by Suderman a great Civi- 
lian. There was there at that time for the Queen as nim- 
ble a man as Suderman, and he had the Chancellor of 
Embden to ſecond him, yet they could not ſtop the Edi, 
whereby our new erected Society of Adyenturers were 
pronounced a Monopoly : Yet Gilpin played his Cards ſo 
well, that he prevailed the Imperial Ban ſhould not be 
publiſhed ill after the Diet ; and that in the interim his 
Imperial Majefty ſhould ſend an Ambaſſador to England 
to advertiſe the Queen of ſuch proceedings againſt her 
Merchants. But this made fo little impreflion on the 
Queen, that the Ban grew rather ridiculous than form 


dable, for the Town of Embder, harboured our Merchants 
| | notwith- 


bok 1, © © @Cuſioms: 
notwithſtanding, and afterwards the Town of Srode; but 
the Hanſiaticks purſuing their revenge, and they being 
not ſo able to prote& them againſt the Imperial Ban, re- 
moved and ſetled themſelves in Hamburgh. 
This Politick Princeſs, in recompence of their revenge, 
- commanded another Proclamation tobe publiſhed, © That 
« the Honfiatick Merchants ſhould be allowed to trade in- 


©to England upon the ſame Conditions as they formerly - 


«did, Provided the Engliſh Merchants might have the 
© ſame Privileges to roſie and trade peaceably in Stode or 
© Hamburgh, or any where elſe within the Precincsof the 
* Hans, This fo incenſed and netted them, that all en- 
deayours were made to cut off Srode and Hamburgh from 
being Members of the Hans, or of the Empire: but the 
Deſign was ſuſpended till they ſaw the ſucceſsof $8, King 
Philip having promiſed todo them ſome good offices inthe 
Concern. 

But che Queen finding thatthe Hans were not contented 
with that Equality ſhe had offered to make betwixtthem 
and her own Subjects, but were uſing ſuch extraordinary 
means, put forth another Proclamation, © That they ſhould 
{tranſport neither Corn, Victuals, Arms, Timber, Maſts, 
* Cables, Metals, or any other Materials or Men to Spain, 
* or Portugal. And not long after the Queen growing 
more r and famous by the Overthrow of King 
Philip's Invincible Armado, (as the Pope chriſtened it) the 
Hans began to deſpair of doing any good, eſpecially they 
having about ſome 60'Sail of their Ships taken about the 
River Lishon by her Majeſties Frigats, that were laden 
with Ropas de contrabands. She notwithſtanding had 
thoughes of diſcharging this Fleet by endeavouring a re- 
concilement of the differences : but ſhe having intelli- 
gence of an Extraordinary Aſſembly at Labeck which had 
- purpoſely met to conſult of means to be revenged of her, 
? made abſolute Prize of thoſe 60 vail, only 
two were freed to carry home the fad Tidings of their 
Brethrens misfortune. Hereupon the Pole ſent a ranting 
Ambaſſador in the behalf of che Hans, - who ſpake the 
Injuries done to the Hans in a high tone. But the Queen 
her {elf ſuddenly anſwered him in a higher, with a fatif- 

10n.no greater than what ſhe had done to others of the 


like quality before. 
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This fortunate Claſhing for the 19 per Cent. on the Cu- 
ſtoms, has proved ever ſince advantageous for England, 
our Merchants have ever ſince beaten a peaceful and an 
uninterrupted Trade into High and Low Germany ; and by 
their conſtant Trade in thoſe Parts have, found a way 
thorow the White Sea to Arch-Angel and Moſco. The re 
turn of all which hath ſince vaſtly increaſed the Riches 
and Strength of this Nation. 

V. After the Fews became 'Tributary to Rome, (which 
was acquired by Pompey threeſcore years before the Birth 
of our Saviour) certain Officers or Commiflioners were 
appointed by the Romans in all thoſe places where their 
Vidorious Standards had claimed a Conqueſt, whouſed 
to appoint ſuch Officers or Commiſlioners to colle& and 
gather up ſuch Cuſtom-money or Tribute as was exated 
by the Senate. Thoſe that gathered up theſe Publick pay- 
ments were termed Publicani, Publicans, and by reaſon of 


their cruel and oppreſiive Exaction, they became hateful 


in all Nations. 

Every Province had its ſeveral Society or Company of 
Publicans;* every Society its diſtin Governour: in which 
reſpe&t it is that Zacchews is called by the Evangelilts, 
Princeps Publicanorum, the chief Receiver of the Tribute, or 
chief Publican: And all the Provincial Governours in theſe 
ſeveral Societies had one chief Maſter or Superintendant 
reſiding at Rome, unto whom the other ſubordinate Gover- 
nours gave up their Accounts. - Theſe Publicans were ha: 


ted of all the Rowan Provinces, but eſpecially of the Fews, 


becauſethough it was chiefly maintained by the Galileans, 


yet it was generally inclined unto by the Fews, That Tn-' 


bute ought not to be paid by them. This Hatred is con» 
firmed by the Rabbinical Proverb, Take not « Wife out of 
that Family wherein there ss a Publican, for ſuch are all Publi- 
cans, Yea, a faithful Publican was ſo rare at Rome it {elt, 
that one Sabinus, for his honeft managing of that Office,in 
an honourable remembrance thereof, had certain Images 
with this Inſcription, Ken&s mwariau]t, For the faithful 
Publican. No tharvel that in Holy Writ Publicans and 
Sinners go hand in hand. 

But now the World hasbeenſo long uſed to them, that 
in all or moſt Nations the particular Princes or States chuſe 


out the moſt Sage and Prudent men for chat Imploy* 
| ment ? 
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"ment : And certainly the Cuſtoms of this Realm never 

did return to that great and clear Account as they have 

done under the care and prudent management of the pre- 7ertulian 
nt Commiſſioners : And were Tertullian alive, he would ( prined 
have recanted that Opinion of his, That none would be a 1609-)ab par 
Publican but a Heathen. ma 


VI. Cuſtoms are Duties certain and perpetual payable 
tothe King as the Inheritance of his Crown, for Mer- 
chandizes tranſported from and beyondthe Seas fromore 
Realm to another. Magna Cuftuma & antiqua is payable 
out of Native Commodities, /cilicet, Wooll, Wooll-fells, 
and Hides, and that is certainly impoſed. 

And this Cuſtom which is called Magna Cuftuma, is due 
to the King of common Righe for four Cauſes : 

1. For leave to depart the Kingdom, and to carry 
Commodities of the Realm out of it. 

2, For the Intereſtand Dominion which the King hath 
in the Sea, and the Arms thereof. 

3. Becauſe the King is the Guardian of all the Ports 
within the Realm, &- Cuftos totius Regni. 

4. For Whaftage and Proteion of Merchants npon 
the Seas againſt the Enemies of theRealm, and Pirates. 


VIE. The Cuſtom which is called Parva Cuſtuma, is 2 
Caftom or Duty payable by Merchants Strangers, and _ 
begun in the time of King Edward the Firſt, when they 1 Eliz- Dyer, | 
granted him, that they would pay to him and his Heirs 1* 265+ 
34. in the pound for all Merchandizes Exported and Im- 
bythem, &c. And that the Charter was, and may 
of great Uſe, I have here inſerted the ſame, as it was 


kaithfully tranſcribed out af the Roll in the Tower. 


be —- ”Y F 
3 
* 


For Merchant Strangers 
concerning Liberties 
granted to them. 


He KING, to his 
Archbiſhops,c+c. ſend- 
eth Greeting. Concerning 
the good Condition of all 
' the Merchants of the King- 
doms, Lands, and Provinces 
under-written : That is to 
_ tay, Germany, France, Spain, 
Portugal, Nawarr , Lombar- 
dy, Toſcamy, Provence, Cata- 
lonia; Our Dukedoms of 
Aquitain, Tholouſe, Turein, 
Flanders, Barbant, and all 
other Lands, and Foreign 
Places by what name foe- 
ver called, coming intoOQur 
Kingdom of England, and 
there remaining. 

We being very ſolicitous 
out of Our eſpecial Care, 
that under Our Dominion, 
a freedom of Tranquillicy, 
and full ſecurity forthe ſaid 
Merchants may be provided 
for the future, fo as they 
may the more readily ap- 
ply themſelves to the ſer- 
vice of Us,andof Our King- 
dom, We graciouſly an- 
ſwering their Petitions, and 
ordaining more amply for 
ſecuring their Condition in 
form following under-writ- 
ten, are pleaſed to grant to 
the ſaid Merchants for Us, 
and Our Hezirs for ever. 


-41 Ed. 1. num, 
$4- mt, 
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Pro Mercatoribus Alie 
nigenis de Libertate 
bus eis conceſiis, _ 


EX, Archiepilc. (c,'4- 
bonum 


ciarum, videlicet, Alemang, 
Franciz, Hiſpaniz, Porte 
galiz, Navarr. Lumbardiz, 
Tuſciz, Provenciz, Cathgs 
loniz ; Ducatus noſtri, A- 
quitann. Tholoſan. Tatty 
reini, Flandr. Brabant: t 
omnium aliarum terrarum, 
& locozum extraneogum quio- 
cunque nomine cenſeautur, 
venientium in Regnum us 
firum Angliz, & tbivem cons 
verſantium. 

Nos pzecipua cura ſolici- 
tat, qualiter ſub noffro dv 
minio tranquilitatis, # 
plene ſecuritatis immunis 
tas eiſdem Percatozibus fu 
turis tempoztbus P3EPare# 
ttir 3 ut itaque vota iplozum 
reddantur ad noftra, & 
noſkri ſervicia pzomption3 
ipſozum Petitionibus favo- 
rabiliter annuentes, & 0 
ſtatu eozundem plenius als 
ſecurando, in fozma que ſts 
quitur ozinantes ſubſcris 
pta, dictis Percatozibus 0 
nobis, & heredibus | 
in perpetuum duxrimus cons 
cedenda, y 
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pk IL: 
FF Imprimis, Uivelicet, quod 
I onues Percatozes dictozum 
Leo t Terrarum ſal- 
bo & ſecure ſub tuitione 
ectione noftra in dictum 
Regnum noffrum Angliz, 
e ubique infra poteſtatem 
alibi veniant cum 
FSerchandilis luis quibul- 
cumque, de Muragio, Pon- 
io, & Pavagio, liberi & 
, quodque infra idem 
uum' & Poteſtatem no- 
| fram, in Civitatibus, Bur- 
| & Uillis Percatoziis 
mercart , duntaxat 
ngroſſo, tam cum Judige- 
ns, _ one _ 
, & Poteſtatis noſtre 
"oo quam cum Alieni- 
genis extraneis vel pzivatis, 
a tamen - quod WPerces 
ge vulgariter Merceriz 
weantur ac Species, mina- 
catim vendi pollint, p2out 
Untea fieri conſuevit: Ct 
quod omnes pzedictt Perca- 
_ hes Serchandiſlas ſuas 
as ipſos ad pzedictum 
Keqnurm # Poteſfatem no- 
3 adducere , oy Rs 
Regnum t - 

tl noſfram emere, vel a- 
lWadquirere contigerit, pol- 
kit quo voluerint, tam in- 
i Regnum & Poteffatem 


J uſtam 2egjan m, quam 

fftra a. » ſeu pozcari 
» preterquam ad ter- 
1s manifeſtorum & noto- 
num hoſtium Regni no- 
ti, ſolvendo conluecudines 


- —_ —_— th. >”. —_ "_ ——_—— 
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Cuſtoms? 


Imprims, That is to lay, 
That all Merchants of the 
{aid Kingdoms and Lands, 
may come from any other 
place ſafe and ſecure under 
Our Tuition and Prote&ion 
into our ſaid Kingdom of 
England, and every where 
within Our Dominion,with 
their Merchandizesof what 
ſort ſoever, and be unmole- 
ſted and quiet concerning, 


| Cog 


*Murage, ft Pontage, and * Repairing 
[| Pavage, and that within P#b{ck Walls. 


Our ſaid Kingdom and Do- 
minion, they may traffick 
in the Cities, Buroughs, and 
Market Towns, only in 
groſs, as well with Natives 
or Inhabicanes of this Our 
Kingdom and Dominion a- 
foreſaid, as with Strangers, 
Foreign and Domeſtick: 
but'ſo, as their Wares vul- 
garly called Mercery,or the 
SPECIES thereof, they may 
ſell by retail, as formerly 
hath been accuſtomed. And 
that all the ſaid Merchants 
may carry, or Cauſe to be 
carried whither they pleaſe, 
their Merchandize which 
they have brought intoOur 
ſaid Kingdom and Pomini- 
on, or otherwiſe :Zquired, 
except to the Lands of the 
manifeſt and notorious Ene- 
mies of Our Kingdom, pay- 
ing theCuſtoms whichſhall 
be due, Wines only except- 
ed, which ſhall not be ex- 
portedout of Qurſaid King» 

don 


Briages. 
[| Pavements. 
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dom 'or Dominion, after 
they have been 1mported 
into Our ſaid Kingdom or 
Dominion , without Plea- 
ſure and ſpecial Licence, by 
any way or means whatſo- 
loever. 


Ttem, That the ſaid Mer- 
chants may lodge in theCi- 
ties, Boroughs, and Towns 
aforeſaid, at their own plea- 
fure, and there ſtay with 
their Goods, to the con- 
tent of them who entertain 
them. 

Ttew, That every Con- 
tract made by the ſaid Mer- 
chants with what perſons 
ſoever, and from what pla- 
ces ſoever, for what kind of 
Merchandizes foever , ſhall 
be firm and ſtable, fo thar 
neither of the Merchants 
ſhall depart ' from , or go 
back from his bargain, after 
a Gods-penny is given and 
received between the prin- 
cipal perſons contracting ; 
and if it happen that a con- 
tention ariſs on the ſaid 
Contrad, there ſhall be a 
Trial, Vr Inquitition, ac- 
cording to the Uſages and 
Cuſtoms of the Fairs, and 
Towns whereſuchContract 
ſhall be made or begun. 

Item, We nnkere to the 
aforeſaid Merchants, and 
tor Us, and our Heirs for 


thy. 
I » 
4. «ICY 
3 
' ; 


quas debebunt , Vinis duns 
taxat exceptis, que De eqs 
dem Regno, ſen Poteſtate 
noſtra, poſtquam infra idem 
Regnum , ſeu Poteſtatem 
noſfram ducta fuerint, fling 
voluntate noſftra, & licentiz 
ſpeciali, non liceat eis edu- 
cere quoquo modo, 


Item, Nuod p3zedicti Per- 
catozes, in Civitatibus, 
3urgis p2edictis pzo volun- 
tate ſua Hoſpitart valeant, 
& mozari Uillis ac cum hos 
nis ſuis, ad gratum tpſozum 
quozum fuerint hoſpitia ſive 
domus, | 

Item, Quod'quilibet cons 
tractus per iplos MPercato- 
res cum quibulcungue pers 
ſonis, undecumque fuerint, 
ſuper quocumque genere 
Derchandiſz, initus, fir- 
mus ſit & ſtabilis; ita 'quod 
neuter Percatozum ab. illo 
Contracu poſſic diſcedere , 
vel reſilere , poſtquam de 
narius Dei inter pzincipales 
perſonas . contrahentes , Ms 
tus fuerit & receptus. Et 
ſf fozſan ſuper contractu his 
juaſmodi contentio* oztatr, 
fiat inde pzobatio aut inqui/ 
ſitio ſecundum uſus & cons 
ſtetudines Feriarum, & Uil- 
larum ubi digum Contri/ 
cum fieri contigerit , '# 
inirf, 

Icem, Pzomittimus p2t- 
fatis Percatozibus p20 00 
bis, & heredibus noſkris, i 

perpes 


Book Il. 
| um  concedentes., 
:Quod nullam priſam vel ar- 
reſtationem , ſeu dilatio- 
-nem occaſione priſe de cx- 
'tero de Mercimoniis, Mer- 
chandiſis, ſeu aliisbonis ſuis 
per nos, vel alium, ſeu alios, 
pro aliqua neceflitate vel 
caſu, contra voluntatem 
iplorum Mercatorum ali- 
quatenus faciemus, aut fieri 
'patiemur ; niſi ſtatim fſolu- 
to pretio pro quo ipſi Mer- 
catores aliis hujuſmodi mer- 
cimonia vendere poflint , 
vel eis alias fatisfatio ita 
quod reputent ſe contentos, 
& quod ſuper mercimonia, 
merchandiſas, ſeu bona ip- 
forum per nos, vel mini- 
ftros ſuos, nulla appreciatio, 
ant z{timatio'imponetur. 
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Item, Uolumus, Quod 
'Mmnes Ballivi, & Piniftri 
foum & Uillarum Perca- 
toziarum, Percatozibus an- 
tedictis conquerentibus co- 
um eig, celerem juſtitiam 
kacient de die in diem fine 

tione ſecundum LE- 
GEM MERCATORIAM, 
te univerſis & ſingulis que 
per eandem Legem pote- 
runt terminart, St | fozte 
latur defectus in ali- 

quo Eallivozum vel Bint- 
; p2edictozum unde 

m Percato2es, vel eozum 
aliquis dilccus incommora 
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Cuſtoms. 


ever grant, That We by 
no means whatſoever will 
make, nor ſuffer to be made 
any Prize, or Arreſt, or De- 
tention by occaſion of Prize, 
for the future, upon their 
faid Wares, Merchandizes, 
or other their Goods by Us, 
or by any other, or othersin 
any caſeand neceflity what- 
loever, againſt the will of 
the ſaid Merchants, withour 
the price preſently paid, for 
which the ſaid Merchants 
might ſell to others, Wares 
of the like fort for, or o- 

therwiſe to ſatisfie them, fo 

as they ſhall repute them- 

ſelves contented. And that 

no A»praiſement or Value 

ſhall be put upon the faid 

Merchants Wares, Mer- 

chandizes or Goods, by Us 

or Our Minilters. 

Item, We will, That all 
Bailiffs, and Officers of 
Fairs, Cities, Boroughs, and. 
Market Towns, ſhall do 
ſpeedy Juſtice to the ſaid 
Merchants complaining to 
them, from day .to day , 
without delay, according 
to the Merchants Law, con- 
cerning all and every thing 
which by the ſaid Law may 
be determined. Andif any 
defe& ſhall happen to be 
found in any of Our Bat- 
liffs or Miniſters aforeſaid, 
whereby the faid Mer- 
chants, or any of their Fa- 
ors ſhall ſuffer loſs, al- 
though 


Cuſtoms, 


though the Merchant reco- 
ver his loſſes againſt the 

in the whole, yet 
nevertheleſs, the Bailiff, or 
other Miniſters of ours, as 
the fault requires, ſhall be 
puniſhed ; and We grant 
the ſaid Puniſhment in fa- 
vour of the Merchants a- 
foreſaid, for compleating 
their right. 

Item, That in all kinds of 
Pleas, faving in the caſe of 
crime, for which the pain of 
Death is liable to be inflict- 
ed,wherethe Merchant ſhall 
be implcaded,orhe implead 
another, of whatſoever con- 
dition he that is impleaded 
be of, whether a Foreigner 
or a Domeſtick, in the ſaid 
Fairs, Cities, or Boroughs, 
where there is a ſufficient 

lenty of Merchants of the 
Load aforelaid, and Inqui- 
ſition there ought to be 
- made; half of the Inquiſt- 
tion ſhall be of the ſaid Fo- 
reign Merchants, and the 
other half of honeſt and 
lawful men, where the Plea 
happensto be: And if a ſuf- 
ficient number of the Mer- 
chants of the ſaid Lands 
ſhall not be found, let thoſe 
be put in the Inquiſition 
who ſhall befound fitinthat 
place, and let the reſiduebe 
of other good and fit men, 
in the places in which that 
Plaint ſhall be. 


bs, 


Book t 
ſuffinuerint, vel ſaffinuer, 
licet Percatoz verſus 
tem in pzincipali 
verit vampna ſua, nihily 
minus Ballivus, vel Pin Y. 
ſer alins verſus Nos | 
delicum erigit 5 ' 
& punitienem iffam conc- 
dimus in favozem Percaty 
rum p2edictorum, pro corum 
juſtitia maturanda. 

Item, Muod in omnibus 
generibus placitozum, ſal 
caſu criminis pzo quo infli 
genda ſit poena moztis, uhi 
WVercatoz implacitatus fy 
erit, vel alium implacit/ 
verit, cujuſcungue conditi- 
onis idem implacitatus 0p 
titerit, extraneus vel pi 
vatus, in Nundinis, Civ 
tatibus, five Burgis ubi 
fuerit ſufficiens copia Pet-/ 
catorum p2edictarum terts/ 
rum, > inquilitio fieri dt/ 
beat , fit medietas Inquiſ 
tionis de eiſdem Mercato- 
_ - — alters de 

iis probis & legalibus hv 
minibus loci illius, ubi pk 
citum illud efle contiperit: 
Et fi de Percatozibus diſt 
rum Terrarum numews 
non- inveniatur ſufficiens 
ponantur in Inquiſitioneili 

ui idonei invenientur tbr 

em, & relidui fint de as 
bonis hominibus 8& idon 
de locis in quibus placitul 
llud efit. 
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: Item, . Uolumus, ©Dvi- 
-namnus, # Dtatuimus, Quod 


| qualibet ; Willa Percato- 


E Feria Regni noftri 
& alibi infra Potes 
noſtram, Pondus 

noſtrum in certo loco pona- 

tur, & amte ponderationem 
ſdtatera in pzelentia Ems 
ptozis & Uenditozis vacua 
videatur, & quod bzachia 
fact equalia, & ex tune Pon- 

Mato} ponderet -in equa- 

U, & cum Stateram poſue- 

#*# in zquali, ffatim amo- 

beat manus ſuas fta quod 

wmaneat in zquali, quodq; 
totum Regnum & Po- 
teltatem noftram unum-ſit 
us & una menſura, & 
Standardi noſtri tig- 


tk, 


" Ttem, Uolumus & con- 
Wimus, Nuod aliquis cer- 
Up homo, & fidelis, & dil- 
ﬀtts London refidens, aſ- 
Wnetur Juſticiarius Merca- 
memoratis , co2am 

valeant ſpecialiter pla- 

, E debita ſua recupe- 
me celeriter, | Uicecomi- 
ts & Pajo2es eis non face- 


' "nt de die in diem celeris 


Cuſtoms, 


Item, We will, Ordain, 
and appoint, Thatin every 
Market Town and Fair of 
Our ſaid Kingdom, and 
elſewhere within Our Do- 
minion, Our Weight is to 
be put in a certain place, 
and before weighing there- 
of, the Scale to be empty 
in the preſence of Buyer 
and Seller, and the Arms 
thereof to be equal, and 
when he hath ſet the Scale 
equal, he is forthwith to 
take off his hands, ſo thac 
it may remain equal, and 
that throughout Our whole 
Kingdom and Dominion, 
there be one -Weight and 
Meaſure, both of them ſeal- 
ed with the Sign of Our 
Standard, and that every 
one may have a Scale of one 
Quarteroni and under, where 
contrary to the Governour 
of the ſaid place, or Liberty 
by Us, or Our Anceſtors 
was not granted, or con- 
trary to the Cuſtom of the 
Villages and Fairs hitherto 
obſerved. 

Item, We will and grant, 
That ſome certain faithful 
and diſcreet perſon reſiding 
in Lozdon, may be appointed 
a Juſtice in behalf of the be- 
fore-mentioned Merchants, 
before whom they may 

lead ſpecially, and more 

ily recover their debts, 

it the Sheriffs and Mayors 
diſtribute notto them, y 
Y 


gl 


by day compleat and ſpee- 
dy Juſtice ; thatthena Com: 
miſſion be granted to the a- 
foreſaid Merchants, beſides 
this preſent Charter, wiz. 
concerning thoſe L Grade ] 
which. are to be convey 
between Merchants and 
- Merchants, according tothe 
Merchants Law. 

Item , We Ordain and 
Appoint, and Our Will and 
Pleaſure is, for Us and Our 
Heirs, That this Ordinance 
and Statute be firmly kept 
for ever, notwithſtanding a- 
nyliberty whatſoever which 
 Weor Our Heirs for the fu- 
ture ſhall grant; the ſaid 
Merchants ought not to loſe 
their above-written Liber- 
tics, or any of them: And 
for and in conſideration of 
their obtaining the ſaid Li- 
berties and free Uſages,and 
OurPriſes to he remitted to 
them: All and ſingular the 
ſaid Merchants tor them- 
ſelves, and all others on their 
part, have heartily and una- 
nimouſly granted to Usthat 
for every Hopſhead of Wine 
whichthey ſhall bring in,or 
cauſe tobe brought inwith- 
in Our Kingdom or Domi- 
nion thereof; and from 
whence they are obliged to 
pay Freighttothe Mariners, 
to pay to Us and to Our 
Heirs, by the name of Cu- 
ſtom,two ſhillings over and 
above the ancicnt Cuſtoms 


Cuffoms. 


juſfitiz complementum, 6} 
inde fiat Commiſſio extm 
chartam Pz2eſentem conceſly 
Mercatozibus antedicts, ſci 
licet , de hiis* que ſunt ins 
ter Percatozes & WPercato- 
res, ſecundum LEGEM 
MERCATORIAM 
deducenda, 


Item, Pzdinamus & Sta- 
tuimus, &- ©O2dinationem 
illam Statutumque 
Nobis & Haredibus nol 
in perpetuum Volumus fir- 
miter obſervari , - quod pj 
quacunque libertate -quam 
Nos - vel Peredes noftri de 
cxtero concedimus , paefati 
PVercatozes Cupzasſcriptas 
Libertates, vel earum ali 
quam non 'amittant, Pyo 
ſupradictis autem Libertati- 
bus & liberis Conſuetudi 
nibus obtinendis, & Phiſis 
nolkris remittendis eiſdem 
ſxpedicti MPercatozes , uni 
verſi & ſinguli pzo le Fon 
nibus aliis de partibus ſuis, 
Nobis concozditer & una 
nimiter conceflerunt quod 
de quolibet Dolio vini quod 
adducent, vel adduci fac 
ent infra Regnum & Pott- 
ſftatem noſtram, & 
Marinariis frettum folyere 
tenebuntur , ſolvent #0 
# Yeredibus noſtris nomn 
Cuſtumz, duos @olivos ul 
tra antiquas Cuſtumas W 
bitas, +-in Denariis ſolv 
conſuctas, nobis aut = 


] A 
*4 
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” infra quadzaginta dfes poſk- 


quam extra Naves ad Ter- 
ram polita fuerint dica 
vina. 


Item, De quolibet Sacco 
Lanz, quem dici Percato- 
res, aut alij nomine ipſe- 
rum ement, & de Regno no- 
ſtro educent, aut emi, & 
educi fatient, ſolvent qua- 
draginta Denarios de incre- 
mento, ultra Cuſtumam an- 
tiquam dimidiz Marcz que 
Pius fuerat perſoluta, Ct 
p;o Laſſo Coztorum extra 
Regnum & Poteftatem no- 
ſkram vehendozum dimidiam 
Parcam, ſupza id quod ex 
antiqua Cuſtitma antea ſol- 
vebatur ; Et ſimiliter de 


. trecentis pellibus Lanutis, 
extra Regnum @# Poteſta- 


tem noſktram, deducendis, 
quadzaginta denarios ultra 
certum illud qnod de anti- 
qua Cuſtuma fucrat pzius 
datum, 

Item, Muos Solidos de 
qualibet Scarleta, & panno 


' tinco in grano, 


Item, Decem & octo de- 
narios de quolibet panno in 
quo pars grani fue:cit inter- 


 mixta. 


 Irem, Duodecim dena- 
tios de quolibet panno alto 
ſine grano. 

| Item, Duodecim dena- 
rios de quolibet Cerz quin- 


tallo, 
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due, and accuſtomed to be 

aid in pence within fo 
is r Lag {aid Wines 
are put on ſhore out of the 
Ships. 

Item, For every Sack of 
Wooll, which the ſaid Mer- 
chants or others in their 
names do buy, and out of 
this Kingdom tranſport, or 
buy to tranſport, ſhall pay 
forty pence over and above 
the ancient Cuſtom of half 
a Mark , which formerly 
was paid. And for a Laſt of 
Hides carried out of this 
Our Kingdom and Domini- 
on thereof, to be ſold,half a 
Mark over and above that 
which according to ancient 
Cuſtom was formerly paid; 
and likewiſe for three hun- 
dred Woollfels to be carri- 
ed out of this Kingdom, 
forty pence, beſides that 
certain ſumm which accor- 
ding to ancient Cuſtom was 
formerly given. 

Item, Two Shillings for 
every Scarlet, and Cloth 
dyed in grain. 

Item, Eighteen pence for 
every Cloth in which part 
of a grain-colour 1s inter- 
mix. 

Item, Twelve pence for 
every other Cloth without 
grain. 

Item, Twelve pence for 
every Quintal of Wax. 


H h And 
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brick, or other 
* fine Linen, 


314 
F And whereas ſome of the 
ſaid Merchants deal in o- 
ther Commodities,as Goods 
weighed with Awvoir-du-pois 
Weights, and in other fine 
Goods, as Cloth of Tarſer, 
* 7t 3r-ſuppoſed of Silk,ot* Cindatis,of Hair, 


* it ſhould beSin- and in divers other Mer- 


donibus, of 


2 Chandizes, in Horſes alſo, 


and other animals , Corn, 
and other Wares and Mer- 
chandizes of different ſorts, 


IJ which cannot eaſily be pur 


to a certain rate of Cuſtom; 
The ſaid Merchants have 
conſented to give Us and 
Our Heirs for ever Twenty 
ſhillings Eſtimation and va- 
tue of thoſe Waresand Mer- 
chandizes , by whatſoever 
name they be called, three 
pence in the pound , upon 
the Entranceof their Wares 
and Merchandizes into Our 
Kingdom and Domimion a- 
foreſaid, within twenty days 
after ſuch Wares and Mer- 
chandizes ſhall be brought 
into OurKingdom and Do- 
minion aforeſaid, and there 
ſhall be unladen, or ſold. 
And likewiſe three pence 
for every twenty ſhillings, 
at the Exporting of what 
kind ſoever of Wares or 
Merchandizes bought in 
OurKingdom & Dominion 
aforeſaid,befides the ancient 
Cuſtoms formerly given to 
Us, or to others. And over 
and above the value and e- 
{timarion of the ſaid Wares 
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Cumque de ptefatis Pers 
catozibus nonnulli eozum as 
lias ererceant WPerchaudi- 
ſas, ut de Averio ponderis, 
# de aliis rebus ſubttlibus, 
ſicut de pannis Tarſen, de 
Serico, de Cindatis, de 
Seta, & aliis diverſis mer- 
cibus, & de equis etiam, ac 
altis animalibus, Blado, & 
aliis rebus, # WPerchamdiſts 
multimodis, que ad certam 
Cuſtumam facile poni now 
poterunt, tidem Percatozes 
conceſſerunt dare Nobis-# 
Peredibus noftris de qua- 
libet libza argenti eſtimatio- 
nis ſcu valozis rerum, & 
Werchandiſarum Lujulmedi 
quocunque nomine cenfean- 
tur, tres denarios de libra 
in introitu rerum, & WVer- 
chandiſarum iplarum in 
Regnum & Poteſtacem no- 
fftram p2edictam infra vi- 
ccintt dies poſtquam Hujuſs 
modi Res & Perchanviſz in 
Regnum & Poteſftatem nos 
ffram adduct, & etitam tbi- 
dem exroncratz, ſive vendite, 
fuerinc, Er ſimilicer tres 
denartos de qualiber libza 
argentt in eductione quas 
rumcungue rerum, & ers 
chandiſarum hujuſmcri em- 
ptarum in Regno & Poteſla- 
te noſtra pzedictis, ultra 
Cuſtumas antiquas nobis, 
aut alijs ante Þdatas, Er 
ſuper valoze & eftimatione 
rerum | Merchandiſarum 
Unjulmodt, de quibrs tres 
ecnartl 
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denarij de qualibet Tibza ar- 
genti ficut p2edicitur funt 
ſolvendi ; credatux eis per 
literas quas de {ominis 
ut ſociis ſuis ofkendere po- 
terunt, &  literas non ha- 
beant, Stetur in hac parte 
ipſozum Percatozum | p3e- 
ſentes fuerint, vel vallet- 
tozum ſtozum in eozumdem 
Percatozum abſentia jura- 
mentis, 

Liceat fnſnper Sociis de 
Docietate Percatozum p3e- 
dictozum infra Regunm 
Poteſtatem noſtram pzedi- 
cam, lanas vendere aliis 
ſociis ſuis, & ſimiliter e- 
mere ab eiſdem abſque Cu- 
ftuma ſolvendaz ita tamen 
quod dicz Lanz ad tales 
manus non deveniant, quod 
Cuftuma nobis debita de- 
fraudemur, 


Et prxtereaeſt ſciendum, 
Nuod polkguam ſxpedicti 
PBercatozes ſemel in uno 
loco infra Regnum & Pote- 
fkatem noſtram Cuſtumam 
nobis conceſlam ſuperins, 
p20 Merchandiſis ſuis in 
fozma ſolverint ſup2adicfa & 
ſuum habeant inde Warran- 
tum, erunt liberi & quiet 
in omnibus aliis locis infra 
Regnum & Poteſtatem no- 
ſtram p2edictam, de ſoluticne 
Cuſtumz hujuſmodi pzo eiſ- 
dem Perchandiſis, ſeu mer- 
cimoniis per idem TWars 
rantum , Ke Hujuſmori 
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andMerchandizes for which 
three pence for every twen- 
ty ſhillings as aforeſaid are 
to be paid; they are to have 
credit by Letters, by thzm 
to be produced from their 
Principals or Partners, and 
if they have none, Letir be 
determined in this caſe, b 
the Oaths of che faid Mer- 
chants, or in their abſence, 
of their Servants, 

Moreover, It may be 
lawful for the Society ofthe 
Merchants aforeſaid, to ſell 
Wooll tothe Fellows of the 
{aid Socicty, and likewiſeto 
buy theſameone of another 
within Our Kingdom and 
Dominion, without pay- 
ment of Cuſtom : Provided 
that the ſaid Wooll come 
not to ſuch hands whereby 
we may be defrauded of 
Our Cuſtoms. 

And furthermore be it 
known, That after the faid 
Merchants have once in a- 
ny one place within Our 
Kingdom and Dominion 
paid our Cuſtoms granted, 
as aforeſaid, to Us, tor their 
Merchandizes in form a- 
foreſaid,and thereuponthey 
have their Warrant, they 
ſhall be free, and unmoleſt- 
edin all other places within 
Our Kingdom and Domi- 
nion, from payment of the 
{aid Cuſtom for the ſame 
Commodities or Merchan- 
dizes by che faid Warrant, 
Hh z whe- 


whether ſuch Merchandizes 
remain within Our King- 
dom and Dominion, or are 
carried out, Except Wines 
which without Ourleaveor 
licence, as aforeſaid, are by 
no means to be Exported 
out of Our Kingdom. 


We will alſo, and for Us 
and Our Heirs grant, That 
no Exadtion, Priſe or Loan, 
or any other burden ſhall 
be impoſed in any part or 
meaſure of the perſons of 
the ſaid Merchants, their 
Merchandizes, or Goods 
contrary to the form before 
expreſled and granted. 


Witneſs hereto, The Re- 
verend Fathers Robert Arch- 
biſhop of Canterbury Primate 
of all England, Walter Bi- 
ſhop of Coventry and Litch- 
field, Henry de Lacy Earl of 
Lincoln, Humphrey de Bobun 
Earl of Hereford and Eſſex, 
and Conſtable of England, 
Adomarns of Valentia, Gal- 
frid of Geynuil, Hugh de 
be Spencer, Walter de bello 
Campo Chamberlain of our 
Houſe, Robert of Bures, and 
others. Given by Our Hand 
at Weſtminſter the Firſt day 
of February. 
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Perchandiſz infra, Regnum 
& Poteftatem- noſtram re- 
maneant, five erterius de- 
ferantur, Exceptis vinig 
que de Regno & Poteſtate- 
noſtra pzedictis, ſine volunta- 
te & licencia noſtra ſicut p2es 
dictum eff, nullatenus edu- 
cantur. 

Volumus autem, ac pro 
Nobis & Hzredibus noſtris 
concedimus, Nuod nulla 
Exactio, P2iſa vel Pzeftatio, 
aut aliquod aliud onus ſuper 
perſonas Percatorum pze- 
dicozum, Berchandilas, ſeu 
bona, eozundem aliquatenus 
imponatur, contra fozmam 
erpteſlam ſuperius, & con- 
ceſſam, 

Vijs teſtibus venerabili- 
bus Patribus Roberto Can- 
tuarienſi Archiepiſcopo to- 
tius Angliz Pzimate, Wal- 
tero Coventr.t Litcht.Cpil-, 
copo, Henrie de Lacy, Cos 
mite Lincoln. Humfrido de 
Bohun Comite Hereford. & 
Eſſex. ac Conſfabular, Ang]. 
Adomar. de Valentia, Gal- 
frido de Geynvill, Hugone - 
le de Spencer, Waltero de 
bello Campo Seneſcallo 
Poſpitii rioſtri, Roberto de 
Bures & allijs. Dat, per ma- 
num noflram apud Weltm. 
pzimo die Febz, 


| Sir JolmDa- VTIL. Subſidy is a Duty payable for Merchandizes Ex- 
\ Uesin the | ported and Imported, granted by Act of Parliament for 
Eaſe of Or thc life of the King. And are, Aids 

| t. Ai 


; Stems. 
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I. Aids and Subſidies payable out of Native Commo- 
dities Exported and Imported. 

2. Tumnnage, which is a Subſidy out of Wines of all Vide the Scar. 
ſorts ; and Powndage, which is a Subſidy granted out of all 12 Car. 2-« 
Commodities Exported and Imported, except Wines and re 
ancient Staple Commodities, and is the twentieth part of | 
the Merchandize, Impoſts or Duties payable for Mer- 
chandizes rated and aſlefled by Parliament ; and then 
they are in the nature of Subſidies impoſed by the Kings 
Prerogative. 

The Rates are generally agreed on by the Commons 
Houſe of Parliament, and areexpreſt in a Boak common- 
ly called the Rates of Merchandize ; that is to fay, the Sub- 

dy of Tunnage, and Poundage, and the Subſidy of Wool- 
len Clothes or old Drapery, and are ſubſcribed with the 
hand of the Speaker. 

IX. All Merchant-Strangers bringing in any fort of 
Wines, are to pay Thirty ſhillings on the Tun over and 
above the Rates which the Natives pay, including Twen- 
ty ſhillings the Tun formerly paid to His Majeſty by the 
name Southampton Duties, for all Wines of the growth of 
the Levant; for which ſort of Wines, the Stranger isalſo 
to pay to the uſe of the Townof Southampton tor every- 

Burr or Pipe Ten ſhillings. 

Aliens are likewiſe to pay the ancient Duty of Butle- Yidein ric. Pris 
rage, whichis 2 s. per Tun. ſage, 

Rule, That all ſuch Wines as ſhall be landed in any of the 
Out-Perts, and Cuſtom paid, and afterwards brought to the 
Port of London by Certificate, ſhall pay ſo much more Cuttom 
as they paid ſhort of the Duty due in the Port of London. 
 Forevery Tun of Beer to be Exported in ſhipping Eng- pirecions in 
liſh built in money muſt be paid Two ſhillings : And fer Tunnage. _ 
every Tun of Beer Exported in any other ſhipping in mo- 

_—_— ſhillings. 

. If there ſhall happen to be brought or carried outof Direftions in, 
this Realm any Goods liable to the payment of Cuſtom Poundage, 
and Subſidy which are omitted in the Book of Rates, or 
arenot now uſed to be brought in or carried out, or b 
reaſon of the great diverſity of the value of ſome Goods | 
could not berated; That in ſuch caſe every Cuſtomer or 
Colleor for the time being, ſhall and may levy the ſaid 
Cuſtom and Subſidy of Poundage according to the value 

Hh 3 and 
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and price of ſuchGoods to be affirmed upon the Oath of 
the Merchant in the preſence of the Cuſtomer, Collector, 
Y Comptroller and Surveyor, or any two of them. 
LDire&ions for XI. Every Engliſh man ſhall pay for every ſhort Cloth 
"the payment containing inlength not above 28 Yards, and in weight 
of the Sublidy not above 64 /. white or coloured by him to be ſhipped 
— and carried out of this Kingdom, Three (billings tour 
Prapery. © PEnce, being after the rate of two farthings and half a 
| tarthing the pound weight. 

And ſo after that rate for all other ſorts of Clothes of 
greater length and weight, allowing not above 'Twen 
eight Yards, and ſixty four pound to a ſhort Cloth ; that 
is to ſay, for every potind weight over and above fixty 
four pound, twofarthingsand a half farthing : and for all 
other ſorts of leſſer Clothes tobe allowed to a ſhort Cloth ; 
thatis to ſay, every Strangerſhall pay for every ſhort Cloth 
cont” in length. not above 28 yards, and in weight not 

above 641. white or coloured by him to be ſhipped or 
carried out of this Kingdom, Six ſhillings eight pence, be- 
ſides the old Duty of. one ſhilling and two pence. 

And fo after that rate for all other ſorts of Clothes of 
greater length and weight ; and for all ſorts of leſſer 

_ Clothes to be allowed toa ſhort Cloth ; That is to ſay, 

Derſet and Somrſet Dozens, Rudge waſht, Cardinals, Pin- 
whites, Straits, Statutes Stockbridges, Taveſtock, ſeven of 
each ſort ſhall be allowed to a ſhort Cloth. 

Tauntons, Bridgwaters, and Dunſtars, the fifth not ex- 
ceeding 641. in weight; Devon. Dozens containing 12 or 

I3 yards, in weight 13 /. five to be allowed to a ſhort 
Cloth. 
Ordinary Pexnyſtones, or Foreſt Whites cont” between 12 
or 13 yards, and in weight 25 pounds, Shorting Penny- 
ſtones cont” 13 or 14 yards, and in weight 35 pounds un- 
frized, four to be allowed to a ſhort Cloth. 

Narrow YTork-ſhire Kerfies Whites and Reds, con? not 
above 15-or 16 yards, and in weight 22 pound. Hampſhire 
ordinary Kerſies, Newberry Whites, and other Kerſies of 
like making cont” 24 yards, and in weight 28.]. Sorting 
Hampſhire Kerlies cont 28 pound, and in weight 32 pound; 
Three of them to make a ſhort Cloth. 

Northern Dozens, ſingle ſorting Pennyfones cont” bes 
tween 13and 15 yards, and in weight 53 pound Pn 

Fe wa 
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Two of them to make-a ſhort Cloth. 

And the Northern Dozens double, one to be accounted 
for a ſhort Cloth. 

All which ſhall go and be accounted for ſhort Clothes, 
and ſhall pay after the rate of the ſhort Cloth betore ra- 
ted, and for over-weight two farthings and one half the 
pound. 

The New ſort of Cloth called the Spaniſh Cloth, other- 
wiſe Narrow Liſt, Weſtern Broad Cloth not exceeding 
25 yards in length, and 43 pounds in weight, to be ac- 
counted two thirds of the ſhort Cloth betore rated. 

And for every pound weight exceeding 43 pounds, two 
farthings and halt a farthing the pound weight. 

Cloth Raſhes alias Cloth Serges cont? 30 yards weighing 
49 pound, to be accounted two thirds of the ſhort Cloth 
before rated. 

And for every pound exceeding 40 pound weight, two 
farthings and half a farthing the pound weight. 

And for any other ſort of Woollen Cloth of the Old or 
New Drapery, and not mentioned in that Book, to pay 
two farthings and half a farthing the pound weight : And 
for any other ſort of Woollen Cloth of the Old or New 
Drapery and not mentioned, is to pay two farthings and 
half a farthing for the Subſidy of eyery pound thereof. 
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CHAP. XII. 
Df Jmpoſitions Subſequent, Conditional, 
Tempozary 


z CC. 


I. Of Impoſitions on the Manufaures 
of France by Lex Talionis. and Rates on the ſame, 

I. On Vinegar, Perry, Cider, and | IX. Of Native Commodities, and 
Rape, Cuftoms payable by Denizons | ſuch as were formerly prohibited 
and Strangers, © and Log-wood | may be tranſported, paying certain 


made Importable. Duties. 
Ill. On Ships that have not two | X. Beer, &c. Exported; Shins, Lea- 
Declhs, and 16 Guns. ther, &c. Tranſportable , paying 
IV. On Salt, Beer, Cider, PerryVi- | ſuch Duties ——Bulbign and Con 
negar, 4 further Duty. only excepted. 


V. Of the Duty called Coynage, and , XI. Of Spices Importable by any Na- 
upon what impoſed; and the tem- | tion. 
porary Impoſition called the Addi- XII, Of great and leſſer Officers 
tional Duty, Fees, and of Goods not paying one 
VI. Of Goods particular Imported by | pound Cuſtom in or out, what Fees 
Aliens ;, and Rules for petty Cu» | tobe taken. 
toms and other matters relating to XII. Voluntary Gifts from ſome e- 
Duties. | fleemed on Bribes ; and Rates 6- 
VII. Of Aliens Cuftoms on Fiſh and bout payment of Fees, | 
other Commodities, and Rates upon XIV. Of Allowances for Jar), 
the ſame, _ | what. 


I. Here are ſeveral Duties impoſed ſubſequent to the 


Sevlequent Duties payable by the Book of Rates, and over and 


* Impoſttions 


© Tunnage and the French Kings Subjes, which ſhall lade or unlade any 
* - Poundage,and:Goods in this Kingdom, or fet on ſhore or take in any 

ye Book of Paſſenger, orpay 20 s. per Tun : This was an Oliver for a 
0 Rowlandthe French King having done ns the like kindnels, 


complement laſts but three weeks longer than the French 
King's, his removed, ours drops. 
| This colleted 1I. -So likewiſe on Vinegar, Perry, Rape, Cider, and 
- asthe Tun= Cider-cager imported from Foreign parts per Engliſh, ſhall 
b _—— anſwer Six pounds ten ſhillings per Tun; if by Strangers, 
' Poundage is 

direed, Then but fix pounds, 


l:ngs 


VIIT. Impoſitions on Foreign Liquors, 


ro the AR of 2Þ0OVe the ſame ; that isto ſay, on all Ships belonging to / 


12 Car. 22 by impoſingthevalueof 50 Solz on every Engliſh Ship; this. * 


Bur if chey ſhall Export, then Three pounds ten hil- . 


ne B_—_ ——_ << Rm mee + LH weed (Qny—_ ans > ono at. Done i. am.” e—_— 
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| Tun ſhall be repaid to the Engliſh, and Four 14 Car.2c.11. 
Pres fifteen ſhillings to be repaid to 34.6. For Frevelide 

The Statute of Eliz. cap. prohibiting the Importa- 198 ® Fraud. 
tion of Logwood repealed; and the fame may be Im- 
ported paying 5 /. per Tun: and in caſe of Exportation 
then to be repaid 4 /. per Tun. 

ItI. The Parliament taking likewiſe again intoconſide- 
ration the encouragement of Trading in Ships of force, 
have impoſed on all Goods and Merchandize imported 
and exported from and to the Mediterranean Sea, beyond 
Malaga, in any Ship that hath not two Decks and fixteen 
Pieces of Ordnance mounted, and two men to each Gun, 
to pay over and above the Rates impoſed by the Book of 
Rates one per Cent. ; this does not extend to Ships laden 14 Car. 22. 
with Fiſh, or half laden with Fiſh and other Commodi- © *1+ 


I4 Car.2.C,1 Is 


ties. 
IV. So likewiſe on Salt out of Scotland into England,ons 
hal-penny per Gallen. 
Again, there is impoſed on Wines, Vinegar, Cider and 
© Beer, \ ten ſhillings per Tun; and on Brandy and Strong 
Waters 20 5. per Tun. For the Coynage Duty, the mo- 
nies that ariſs on this Daty are to be paid at.che Caſtom- 
Houſe to the Collefors and other Officers, to beby them 
kept apart from all other Monies, and paid Quarterly in- 
tothe Exchequer without Salary or Fee : The Goods are |, ... . 
brfeitable for non-payment of this Duty ; and che ſame «, ;, * 
$to be repaid, if the Goods are tranſported within one 


V. There was likewiſe an Impofition of 127. per Tun ,, car, 2, 6.3; 
on Spaniſh Wines, and 8 /. per Tun on French Wines and | 
Vinegar, which was but temporary, and ended the 246 
of June, 1678. 

\ VI. There are alſo Duties payable by Aliens for Goods þ,, aa 

imported in Aliens Ships, commonly called Nawvigation- Nav. 12 Car. 
es, cap, 18. Vide 

$ likewiſe all Goods of the growth, produt,or Manu- the Scatures, 


lure of Muſcovie or Ruſſia, and alſo of Turkey. C—_ 


Nite, That inall caſes where petty Cuſtom inwards is modities ex + 


Fable, it is to be underſtood of the fourth part of the merated 
All Sublidy according to the Rates and Value in the Book there. 
(Rates before the 5 per Cenr. is deducted. Rule, 


Note, 


% 
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Rule. Nete, Wines of all forts imported are to pay Alas in 


Vide theTable Duties. ar 
of Strangers Nore, That the Nett Subſidy of Vinegar, Perry, Raps, 7 
Duries upo Cider, and Cider-cager both in London and out-Pors Nl... 


—_ >. Vide 15 the ſame with the Subſidy of French Wines, payable in fp. 
Table of London. © # 


French Wines, VII. So likewiſe there is a further Impoſition called 1m 
AR of Navi- Aliens Cuſtom for all Fiſb, Oil, Blubber, Whale-bone, « Þ * 


| _—_ Whale-fins, not being caught in Veſſels belonging to Exp fl 
,' F+#* Jh men,are to paydouble Strangers Cuſtom. jo 
3 AR of Trade, * Sq, likewiſe Cuſtom and Impoſt to be paid for ſeveral fg, 


Vide Sare Torts of falted or dried Fiſh not imported in Ships Englj 


and the par- built, or belonging to England, and not having beenſtifled Ne, 
ticular enu- and caught in ſuch Ships. = 
merated. Upon which ACT, Note, That the 5 per Cent. is not Bee 
Rule. to beallowed out of the petty Cuſtom. 
TOI VIII. There js likewiſe an Exciſe or Impoſt upon Fg 
«23,2 b , - - 

22 Car. 2.4, Teign Liquors imported ; that is to ſay, Beer or Ale 65 
per Barrel ; Cider or Perry the Tun ten ſhillings; Brandy 
or Strong-waters perfetly made, 8 4. per Gallon. © 

If any of thoſe Goods belanded before thoſe Duties be 

rs Carc2«c.11, fally paid, and Warrants ſigned, and without preſence 

5 an Officer, they are forfeired to the Informer halt. 

IX. Thereare likewiſe Dutics impoſed on ſeveral Conp 
modities Exported by ſeveral Acts of Parliament ſubſe 
quent to the Act of Tunnage and Poundage. | 

Coals tranſported in Engliſh Shipping and Neg | 

AQ forTrade, for his Majeſties Plantations in lieu of all Cuſtom, 

15 Car. 2. pay only for one Chaldron of New-Caftle meaſure 1 5.86 

Pape 7 For one Chaldron Lendon meaſure 1 s. provided good 

*. _ Curity be given for landing the ſaid Coals accordingly. 

—_ There are likewiſe ſeveral Native Commodities and i 

lage,22 Car.2, C21 prohibited PL divers Ads of Parliament not to bs 

Cap. 3+ tranſported unleſs fold under ſuch prizes ; but on obſtante, 
they may now be exported, paying Cuſtom accordingt0 
the Book of Rates. | 

22, 23Car.2, MX. Thereis likewiſe an Impoſition on Beer, Ale, and Bl; 

29 Car.acap.s, Mum to be exported, to pay 1 s. per Tun and no more; 
but thisis but pro-rempore for lix years, y 

So likewiſe Leather of all forts, Sheeps-skins, Calve 
skins, tanned or dreſſed, non obtante any former Law, py 

ling 


ing tor cach hundred weight cont? 112/. weight one 


- 
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ne and no more : This ended in 25tbof March, 1675. 20Car. 2. cap; 
8 Bind both of them to the end of the next Seffions of Par- 5: 
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Likewiſe all forts of Foreign Coyn or Bullion of Gold 
x Silver may be Exported without paying any Duty or as forTrade; 
Fee for the ſame, Entry being firſt made in the Cuſtom: 1 5 Car. 2. cap. 
houſe; the like for Diamonds, Precious Stones, Jewels, 7+ 
and Pearls of all ſorts. 
XI. All perſons whatſoever may import from any place 
keyond Sea in Engliſh Ships, Mace, Nutmegs, Cinamon, 

oves into England, Wales, Ferſey, Guernſey, paying the Proclam. Car. 
Coftoms thereof. Provided betore the lading thereof Reg%, Dec.20, 
hey give notice to the Commiſſioners or Farmers of the 1552 4#8-25- 
"L 5 - . , 1653. Bur ſee 
ultoms, of the quantity and quality they intend to lade, ,, 4... con- 
ith the name of the Veſſel in which they intend to im- cerning Cu- 
vt the ſame, and procure a Lic2nce under the hands of ſtoms. 
be aid Farmers or Commiſlioners, or any three of them 
the importing the ſame. 
Nite, It Goodsare wreck'd, and the Lord ſiezes them, * Sir Francis 


mtthey ought not to pay Cuſtom *. Moor's Report, 

: fol. 224- Lord 
(ihon's Caſe. Thelike nor long ſince adjudged in the Common-Pleas ( on a Special! 
h& found ar St. Edmonds-Bury in Suffolk, ) about Mich, 25. or Hill. 25,05 26 Car.2. 


XII. Fees and Allowances due and payable to the ORH- 
of his Majeſties Cuſtoms and Subſidies in the Pore of 
m, and the Members and Creeks thereunto belong- 
Rp; that is to ſay, to the Officers of the petry Cuſtoms 
wards, Subſidy Outwards ; Petty Cuſtoms Inwards, 
Wldies Inwards ; Great Cuſtoms, Clerks Fees inwards 
* FatOucwards, the Kings Waiters being in number Eigh- 
a, the Regiſter of the King's Warrants, the Uſher of 
; (& Cuſtom-Houſe, Gaugers of French Veſlels, chief 
wicher, and his Majeſties five under-Searchers in the 
Fart of Londen ; and the two Searchers at Graveſend, were 
gl let and entredin a Table; the ſame was ſerled by the 
Wnmons Houſe of Parliament, and ſigned by the Right 

, 


Wourable Sir Edward Turner late Lord Chief Baron of Virtute cujuſ- 

& Majeſties Court of Exchequer, and then Spzaker to the dan 0rdin. 4 
anmons Houſe of Parliament ; at which time tlie Que- 97Com.Sabe 
on being put, That for all Goods not paying one vound _ ws, Ny Pi. 
Wom in or out, there ſhall be bur halt Fees taken forall ,;, 

$, . 

Wequets, Warrants, Debgentures, Tranſires or Certift- 


cates z 
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Cuſtoms. Book 
cates; it was reſolved in the affirmative. + | 

XIIL Societies or Companies trading ina joint ſtog, 
and making but one ſingle Entry, the Adventurers being 
many, the Table of Fees does not hinder; butthe Officer 
and Waiters may receive ſuch gratuity as the Compay 
ſhall voluntarily give. 

All Goods under the value of 51. in the Book of Rats, f 
paying Subſidy the Sum of 5 5. or lefs, ſhall pals without 
payment of F&es, 

Engliſh Merchants that ſhall land out of one Ship atone 
time ( although the receipt of the Subſidy be diſtributed 
into ſeveral Offices ) ſhall not pay any more than fa 
a ſingle Entry. | 

The Goods of Partnerſhip to paſs as if the propriety 
were in one ſingle perſon. 

Fiſh by Engliſhin Engliſh Shipping or Veſſels Inwards or 
Outwards all along the Coaſt topay no Fee. 

Poſt-entries inward to paſs without Fee under five ſhi 
lings ; if above five ſhillings and under forty ſhillings,the 
ſix pence : but if the Cuſtom to be paid exceed 49. then 
tull Fees. 

The Merchant ſhall pay for all Goods opening that ſhall 
be ſhore entred above 10 s. Cuſtom. 

The Merchant ſhall pay for weighing of all Goods that 
ſhall be ſhort entred above 20 s. Cuſtom. 

0 Merchant is not to be at any charge, if duly «vF}- 
tred. 

Tare and XIV. There islikewiſe to be allowed to the Merchants 
Trer, the firſt a certain abatement called Tare, for Goods and Merdhatr 
— - wo dize, the which is reduced into a Table, and cannot 
or Bale, o&. deviated from in any caſe within thePort of London,withs 

» Covering Out ipecial direction of the Commiſhoners or Farmers; F; 
wherein in their abſence of the conſent of the General Surveyors 
_— are and Surveyor of the Ware-houſe, or of two of them atthe 
Ln wuny uh noon leaſt, whereof the Surveyor of the Ware-houle to be on; 
other is a con « X ns 
fideration al- and in the our-Ports not without the conſent and advie 
lowed in the of the Colle&or and Surveyor: or where there is no WF 
weight for yeyor, by the Colle&or himſelf, giving ſpeedy notice Wile 


ae i Fong the Commiſſioners or Farmers of the reaſon of fo doing 


Goods, 


CHAP. 


>. 
- — Ls p 
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CHAP. XIV. 


of Scavage, Package, Potterage , Tater-Bail- 
"lage, Pozts, Wembers, Creeks, the Pozxe 
of London , and places lawful to lade and un- 


lade in, 


[, Scavage, what, where payable, | VIII. Of Ports, Members,and Creeks, 

 adto whom. what are meant and underſtood by 

I Who pay the ſame, and how regu- them in reference to attion, lawful 
lated and governed. or unlawful. 

IN, Goods omitted in the Scavage- | IX. The ſeveral Ports, Members and 
Table of Rates, how to pay. Creeks in England and Wales. 

Iv. of Package, how governed, and | X. Of the extent of the Port of Lon- 
where payable, don. 

V. Where Strangers ſhall pay as of | XI. Of the ſeveral Keys, Wharts, 
old. and other places lawful for land= 

VL Of Packers, Water-ſide Porters, | ing of Goods. 
what Duties Strangers are to pay | XII. What Goods are excepted which 
fo ſhipping out their Goods, may be ſhipped or landed at other 

WL of the Duty of Water-Baillage. * places. 
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L QCavage is an ancient To] or Cuſtom exafted by May- 
"JJ ors, Sheriffs, ec. of Merchant-Strangers for Wares 
hewed or offered to ſale within their Precindts, which is 
fohibited by the Statute of 19 H. 7. cap. S. in a Charter 
& King Henry the Second to. Canterbury, it is written 


| The City of London {till retains the Cuſtom, of which 


tan old printed Book of the Cuſtoms of London it is there 
tentioned, and how to be diſpoſed ; of which Cuſtom, 
Milen del apperteyneth co the Sheriffs, anv the other 
Men del to the Yoſtys, in whoſe houſes the Perchants 
en lodged: And it is to wet that Scavage is the ſhew, 
Y cauſe that Perchants ſhewen unto the Sheriffs Per- 
s of the which Cuſtoms ought to ve taken oze that 
Up there be ſold, &c. 
l. The Scavage that is taken conſiſts of two parts, that 
Wich is payabls by Denizens, and that which is required 22 #. 8. c. 8. 
Aliens. And that all perſons ſubject to ſuch Ducke 
might 
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Cuſforns, ; 0+ & 
might not be impoſed upon, there are Tables mentionine 
the particular Duties fer up and approved by the ay 
Chancellor, Treaſurer, Preſident, Privy-Seal, Steward and 
two Juſtices ofthe Kings-Bench and Common-Pleas ; and yi 
them ſubſcribed, or any four of them at leaſt : They ww 
Duties areon Goods Inwards and Outwards. 
. HI. Note, All Goods mentioned in the Table of Sul 
— _ 7. age, and not mentioned in the Table of Rates, ſhall p; 
ſubſcribed by after the Rate of one peny in the pound, according x 
William Lord they are expreſſed and valued in his Majeſties Book « 
Biſhop of Lon- Rates, and all others not expreſſed therein, ſhall pay the 
_ — "4 of {me Rates according to the true value. 
L-C.]. Bgmp- Note, Thatall privateBaulks 8 inches ſquare and wi 
fton, and Lord wards, are by the 23 Article annexed tothe Book of Ras 
Littletn., reputed Timber, and valued at 34. the Foot, 5o Foot 
making one Load, the value of which is 12 s. 64. and 
the Subſidy for one Load þ of one peny, or one half pe 
ny and half one farthing, out of which the 5 per Cent. uf 
to be deducted. 

IV. There is likewiſe another Duty called Package 
the which is likewiſe ſet and rated in a Table, and the 
which is taken of all the ſeveral Commodities thereit 
mentioned. [1h 

All Goods not mentioned in that Table, are to pay for 
"Package Duties, after the rate of one penny in the Pound 
according as they are expreſſed or valued in his Majetie 
Booksof Rates, and all others not expreſſed therein hal 
Pay the lame rate according to their true value. 

or every Entry in the Packer's Book for writing bil 
to each Entry outward, as uſually they have done, 124. 

V. The Strangers are to pay the labouring Porters io 
making up their Goods, at their own charge, as al 
they havedone. 

' Strangers are likewiſe to pay the Water-ſide Porters Ve 
longing to the Package-Office, ſuch Fees and Duties Ta 
Landing and Shipping their Goods, as they uſually na 
done within theſe ten years. &- 

VI. The Packers Water-ſide Porters have Tables « 
Duties for landing of Strangers Goods, and for the 
Ping out their Goods; and Goods not mentioned in 1K 
Table areto pay Portage Duties as other Goods do of li 
Bulk or condition therein expreſled. o_ | 


bo I. Cuſffoms. - 
EVIL There is atother ancient Duty called 7ater- 
Wllage, which the City of London have received time 
of mind, viz. for all Goods and Merchandize im- 
ported as well from any Pore within the Realm to the 
Port of Londen, as from any part out of the Realm to the 
Wime, and fo the like Duties (with ſome variances) for all 
fich Goods as ſhall be exported from the Port of Londen 
to any other Port within the Realm, ſo likewiſe without: 
of this Duty all the Citizens and Free-men of the City are 
azmpted; and though the ſame is very ancient *, and was *5 Jul, 1 76h. 
once hue {mall, in regard, within memory, it was looked 
wpon as an Honour for a Merchant to be a Citizen of Lin- 7 *-2-94m-37- 
&, and ſo conſequently freed; but now, eſpcrially fince 
Ste late Wars, abundance of perſons eminent both for 
Honours and Eſtates being unwilling to intangle them- 
WElvcs in the publick Afﬀairs of the City, do retute abto- 
Wltely co accept of the Freedom of the fame, ſince which 
Where have been great Conteſts with thoſe Traders ; and 
though che Coaſt-Duties have been agreed to, yer the r Aug.21 R 2. 
Foreign now ariſing to ſome conliderable value, is highly entred 'in che 


: P hoollomeans CAPS 
dbured. And though Charters, Acts of Parliament, C1FM00k 


Common Councils, continued Tracts and Foor-iteps ot ,j,,,, fol. os 

acient Evidences and Records, are yet extant to cvince g gy. Repor- 

id make out the moſt apparent Title that may be, the tery u/r. Aug. 

kne nevertheleſs labours under the greatelt Gitiiculty ny 9 eg 
5 


midſt the diviſions of its proprietors. ac. Ge. 


VIII. Port, or les prblicus, are thoſe places to which | 
the Officers of the Cuſtoms are appropriated, and which £9 gwpub- 
: - JELLM Loncanf cas non ſolum 
pJontain and include allthe Privileges and Guidance of all, 
4 Wkmbersand Creeks thereunto allotted. randis inſervit, 
5 for | : : : ſed ut naves ibt 
Wan receptaculum habeant, CF jure debito ac ſecuritate fraant ur Navigantes quatens inng< 
iter & ſtationem querunt. Hinc Portus & Navalia privilegio pacis publice gaident. 

# 1, Leg, 1. $+ ſtationem D. de flum. cap. 2. Far. Nautic. Sued, c, 1.1. 4 H. 4. 20, 


Members are thoſe places where anciently a Cuſtom- 

Suſe hath been kept, and Officers or their Deputies at- 

ning, and are lawful places of Exportation or Impor- 
won. 

Greeks are places where commonly Oihicers are oz have 

a placed by way of prevention, norout of duty or right 

Mtendance, and are not lawtul places ot Exportation 

Elmportation without particular Licence or Suſtzrance 

' trom 
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might not be impoſed upon, there are Tables mentionin 
the particular Duties fer up and approved the Lord 
Chancellor, Treaſurer, Preſident, Privy-Seal, Steward andif* 
two Juſtices ofthe Kimgs-Bench and Common-Pleas ; and wi 
them ſubſcribed, or any four of them at leaſt : Thewkichſ® 
Duties areon Goods Inwards and Outwards. KK 
HI. Note, All Goods mentioned in the 'Table of $ 


i 

| 

Per Order of vage, and not mentioned in the Table of Rates, ſhall pay | 
[ 


. Charles I- , . 
CS Coibed by after the Rate of one peny in the pound, according x 


William Lord they are expreſſed and valued in his Majeſties Book off 

Biſhop of Lon- Rates, and all others not expreſſed therein, ſhall pay theſþ 

w_ _— _ of {me Rates according to the true value. 

LC.]. Byonp- Note, Thatall privateBaulks 8 inches ſquare and w 

ſton, and Lord Wards, are by the 23 Article annexed tothe Book of Raw 

Littletn, reputed Timber, and valued at 34. the Foot, 5o Fox 
making one Load, the value of which is 12 5s. 64. ani 
the Subſidy for one Load # of one peny, or one half parſſ 
ny and half one farthing, out of which the 5 per Cent. uf 
to be deducted. : 

IV. There is likewiſe another Duty called Packy 
the which is likewiſe ſet and rated in a Table, and the 
which is taken of all the ſeveral Commodities there 
mentioned. | 

All Goods not mentioned in that Table, are to pay i 

"Package Duties, after the rate of one penny in the Poul 
according as they are expreſſed or valued in his Majetny 
Booksof Rates, and all others not expreſſed therein ſhall 
pay the lame rate according to their true value. | 

or every Entry in the Packer's Book for writing Di 
to each Entry outward, as uſually they have done, 124. 

V. The Strangers are to pay the labouring Porters log 
making up their Goods, at their own charge, as aw 
they havedone. 

' Strangers are likewiſe to pay the Water-ſide Porters vt 
longing to the Package-Office, ſuch Fees and Duties gt 
Landing and Shipping their Goods, as they uſually hang 
done within theſe ten years. "7 

VI. The Packers Water-ſide Porters have Tables « 
Duties for landing of Strangers Goods, and for the Wi! 
Ping out their Goods.; and Goods not mentioned in 16 
Table areto pay Portage Duties as other Goods do of li | 
Bulk or condition therein expreſled. VILTi | 


. hot I. Cuſtoms. 4 
by VIE. There is ahother ancient Duty called 7/ater- 
Flee, which the City of London have received time 
"= of mind, viz. for all Goods and Merchandize im- 
ported as well from any Pore within the Realm co the 
"Port of Londen, as from any part out of the Realm to the 
ame, and fo the like Duties (with ſome variances) forall 
ach Goods as ſhall be exported from the Port of Londen 
to any other Port within the Realm, fo likewiſe without : 
of this Duty all the Citizens and Free-men of the City are 
aempted; and though the ſame isvery ancient *, and was *5 July, 1 70h. 
ance 298 ſmall, in regard, within memory, it was looked 
won as an Honour for a Merchant to be a Citizen of Lin- 7 ©2-mm-37- 
&, and fo conſequently freed; but now, eſperially lince 
Sthe late Wars, abundance of perſons eminent both for 
Honours and Eſtates being unwilling to intangle them- 
i elves in the publick Aﬀairs of the City, do retuſe abfo- 
WF hitely co accept of the Freedom of the fame, ſince which 
Fthere have been great Conteſts with thole Traders ; and 
though the Coaſt-Duties have been agreed to, yer the r Aug.21 R 2. 
Foreign now ariſing to ſome conſiderable value, is highly cntred'in che 
þuted. And though Charters, Acts of Parliament, <!*Y-book 
C , , | called Dun- 
mmon Councils, continued Tracts and Foor-iteps of ,z,,, fol. 96 
acient Eyidences and Records, are yet extant to cvince g gy. Repor- 
| make out the moſt apparent Title that may be, the tery wit. Aug. 
kme nevertheleſs labours under the greateſt Giliiculty 19, 3-2 0%, 
amidſt the diviſions of its proprietors. 3 Jac, Gt: 
VII. Port, or Joes prblicus, are thoſe places to which 
ke Officers of the Cuſtoms are appropriated, and which £9! auapub- 
tain and include allthe Privileges and Guidance of all ,,,nt4.” you 


Members and Creeks thereunto allotted. randis inſervit, 
ſed ut naves ibt 
receptaculum habeant, QF jure debito ac ſecuritate fruantur Navigantes quatenss inng« 
iter (5 ſtationem querunt, Hinc Portis & Navalia privilegio pacis publice gaudent, 
# 1, Leg. 1. $. ſtationem D. de flum. cap. 2. Fur. Nautic. Sued, c, 1.5.1. 4 H. 4. 20, 


ff Members are thoſe places where anciently a Cuſtom- 

Fuſe hath been kept, and Officers or their Depuries at- 

Ending, and are lawful places of Exportation or Impor- 
ation. 

Greeks are places where commonly Officers are of have 

a placed by way of prevention, notout of duty or right 

Attendance, and are not lawtul places of Exportation 

F* Importation without particular Licence or Sultzrance 

- trom 
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Ports eft con- from the Port or Member under . which it is placed. 
clyſus loci quo TY, The ſeveral Ports and Members as now they ac 


amport ant 
{ -- o count at the Cuſtom: Houſe, are, 


portantur, 1.59. - 
de verb. Sign Ports. Members. Creeks. 
Alias ftatio , 


ane ER 
[ny London. , —— Graveſend. 


pefſint, leg. 1. Jn igh. 


S. 13+ D.de C Malden. Burnkam. 
ſum, | . Weſt Merſey. 
Eat Mercy. 


nu L: p Colcheſter. Brickley. 
Jpfwich. Wrivenhoe. 


Maintree. . 
x m—— ) Harwich, 


\ Woodbridge. — — 
Orford. 
.e Alborouph, Dunwick. 
| Sowold Walderſwich. 


Leſtoffe. : 


Yarmouth. 


LBlackney and Cle.» 


Wells. — Burnbam. 

Lym —— Hitcham. 
—&Croſs Keys. 

Wibeech. 


Spalding. 
| Foſdick. 
Meer, crononpmmmmm os ' Wainfleet. 
” ; Numby Chappel. 
Thetlethorp, 
i Salt-fleet. 


 Cuffoms, 


Ports. | Members. - Creeks. 


Grimsby.————Gainthorpe. 

Hull. -——--——& Bridlington. EAI 
Scarborough. — —— 
hithy ——— 

Stockton. Middleborough. 
Hartlepoole. — ————— 
New-Caftle ——e Sunderland. — — RES 
Sbheilds. EE: 
Seaton delaval. 
——- Bliuth nooke. 
CAylemouth. 
Warnewater. 
Holy Iſland. | 
Berwick. — ot s Eaſt Marches,contain- 
ing the Coaſt of 
Nerthumberland,bor- 


© dering on Scotland. 


Weſt Marches," con- 
{ —nrrennn—n—o—— } taining the Coaſt 
| of Cumberland, bor- 

dering on Scotland. 


Carliſle, — —g 

; Workington. 
| Whitehaven .---—=<| Ravinglas. 
L Milnthorpe. 


T1 Cheſter. 


33 _ . Cuſtoms, Book 1 
Ports. Members. Creeks. 
4 of Fowadrey. 


Graunge. 


{ Lancaſter. 


Wyrewater. 


Boulton. Preſton and Rible , 
| Water. 


"Sankey Bridge. 
| Fradſhay. 

| Lewerpool. —— -- M4 South ſhore of the 
W:. | River of Merſey 
: t tothe RedStonss. 


Cheſter.———* "Hilbree. 

Dawpoole. 

Ne#ton. 

| ——4& Burtonhead. ( 
| Bzghill. 

Moſt in. 


Abercomway. 
\ Holy bead. 
)amleg. 


| rn | 


Carnaruan. 
L 


Bewmar ts .-— 


Barmcuth. 


Milford. 


Cuiffoms. 
Members. Creeks, 


| Aberdovy. Abernſtah. 
Newport. 


| Cardigan. — 
Miford.- Fiſcard. 


| Haverford Weſt. 

| Tenby. 

Pembroke, —-- —— 4 Carmarthen. 
Lanelthy. 
North Burrys. 


South Burrys. 
| Neath or Brittoi 
ESwanſey——— Ferry. 
| Newton. 
Cartdiffe,—- —— 4 
Aberthaw. 
L G Penarth. 
Newport. 
Chepſtow. 


CRiver Severn from 
Bridge-North tO 
% ? King-Road. 


Pill. 
Briſtol. 
Upbill. 


Glocefter. 


briggewater,——— Minhead,————— - 


PlymcutE; 


Cuſtoms, 


Members. 


"Padſtow. 
St. Ives. — 
| Penſance. — ———— 
* Helford. - — 
Penrin. 
| Falmouth.-==———&4 St. Maures. 
Plymouth.—-——\ Truro. 
| Fowey, — - — 
/ jc TRENT prone HL 
Saltaſh. 
! —— Stonehcuſe. 
Cowſland. 
© Iifracomb. — — 
Clovelly. 
| —— ——& Appledore. 
Biddiford. 
t / l * 2 T7,xcomb. 
| Starcroſs. 
Beare and Seaton. 
| : T opſham. 
Exeter. — ——-—Y nnnnmm_—_—_ { Pilliras 
\ | Sydmowth. 
Lymp ſon. 
Exmeuth. 
| i Aylmonth. 
4 Saltcomb. 
 Dartmouth.---— ) Brixham. 
Torkay. 


Totnes. 


Members. Creeks. 


Bridport. 
CO Lyme —— | 
Charmouth. 
Poole — — 
| Portland. 
ymouth —— — 
Lulworth. 
o& wanidge. 
Uparchams. 
;F | Chriſtchurch. 
0k : Hinington. 
Southampton.———* 
(Yarmouth. 
| Cowes. 
QNewpere. 
Port [ mouth. ANN Emi worth. 
Pagham Point: 
C Arundel. ) 
QSeller 
! Shorham. ——— Brighthempſton. 
{New Haven. 
| Chicheſter, -—— Lews. - 
tat wa — Seaford. 
Pemſey.— 
| Haſtings — _—_— 
; 0; znchelſes. 
Rye.— Yee 
QRunmey. © 
Hyth ys anne ———s 


Ii 3 Sandwich. 


\ - 7 
, 
Book 
£ % # . q 
: 


Creeks, 


Sr ——_ —— 
| { Deale. 
| | Rumſgate. 
; Marget. 
Sandu ich,-——4 Ubittable. 
| Feyerſham.————- — 
Milton. WF — — 
i Rocheſter ——— Quinborough. 


Nete, A!l the Ports and Havens in, England are infra 
Corps Comit', and that the Court of Admiralty cannot 
hold Juriſdiction of any thing done in them. Holland's 
Caſe, Earl of Exeter, 3o H. 6. And becauſe he held Plea 
in the Admiralty of a thing done infra Portum de Hull, dz 
mages were recovered againſt him 'two thouſand pounds. 
Vide Mich. 12 Fac. C, B. Greemway werſns Barber, Godbolt 
260,. 261. 

41 Portul in. IX In regard that the Port of London is of great con- 
Rauratiovem, Corn in relation to the Cuſtoms, the extent and limits of 
quia publice u- the fame Port is by the Exchequer ſetled, which is declared 
ziliratis gratid to extend and be accounted, from the Promontory or 
fr,omnes ſubdt- Point called North-Foreland in the Ile of Thanet, and from 
.< on #IYeTe thence Northward in a ſuppoſed line to the oppoſite Pro 
lib.n.C,de oper, 20ntory or Point called the Naſe, beyond'the Gunfleet. up: 

Publ, on the Coaſt of Eſſex, and ſo continued Weſtward throug 
Ports intuitu the River of Thames, and the ſeveral Chanels, Streams 
4 _ 4. 2nd Rivers falling into it, to Londen-Bridge, ſave the uſual 
Higalis udex 20d known right, liberty and privilege to the Ports of 
naviumſtatione Sandwich and Ipſwich, and either of them, and the known 
penditur, eſt Members thereof, and of the Cuſtomers, Comptrollers, 
publics & by Searchers, and other Deputies of and within the ſaid Ports 


| ns of Sandwich and Tofwich, and the ſeveral Creeks, Harbours 


If. de rer. dio, h. 4- $,D. de cod. c. un, que ſunt Regas 


and 
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and Havens to themor either of them refpeQively be- 
longing within the Counties of Kent or Eſſex. 

X. And in regard that when Ships did come up to the 
Port of London, there uſed to be Very great Frauds com- 
mitted by a promiſcuous kind of ſhipping and landing of 
Goods and Merchandizes at of hip blind or unknown 
Wharts and Keys, by reaſon of which his Majeſty was 
often deteated of his Cuſtoms, it was provided that a 
Commiſſion might ifſue forth out of the Exchequer to alcer- 
tainall ſuch Wharfs, Keys, or other places as his Maje- 
ſty by virtue of ſuch Commitſfion ſhould appoint, in pur- 
ſuance of which his Majeſty hath been pleaſed to allow to 
be lawful Keys, Wharfs, and orher places tor the lading 
or landing of Goods, - 


Brewers Key. C 
Cheſters Key. |. 
Woell Dock. * Some Stairs onthe Weſt ſide thereof are 
* Cuſtom Houſe declared not to be a place for ſhipping 
Key. t Or landing of Goods. 
Porters Key. t Excluding the Stairs there, whichare de- 
Bear Key. clared no lawful place for ſhipping, or 
t Sabbs Deck. landing of Goods or Merchandize. 
Wi iggonis Key 
Youngs Key. * The Stairs there declared unlawful for 
Ralphs Key. ſhipping or landing of Goodsor Mer- 
* Dice Key. chandize. 
Smart Key. t The Stairs there declared no lawful 
place for ſhipping and landing of 
t Somers Key. Goods and Merchandizes. 
Lyon Key. 
Burolpb TWharf, * The Stairs on the Eaſt declared unlaw- 
Hamons "= ful for 4 PPing or landing of any 
* Gaunts Key. Goods, & 
Ii 4 | Cock; 


LIMI 


Cuſtoms; . Book IL” 
"One: other place betwixt Cocks Key- and 

Freſh Wharfe, called pare of Freſh 

Cocks Key. Wharfe, the Stairs are declared to be 
- ſhipping or landing of any 


LC S, 
Freſh Wharfe. 


"To be a common open place for the land- 
ing or bringing in of Fiſh, Salt, Vi 
&tuals, or Fuel of all forts, and all 
Native Materials for Building, and 
for Fruit (all manner of Grocery ex- 
cepted,) and for carrying out of the 
ſame, and for no other Wares or Mer- 

v Chandize; 


Billinſgate. 


| be allowed a place convenient for 


landing of any kind of Corn bought or 
© _ provided for Proviſion or Vicualling 
Bridge-Houſe nz of the City of London, and riot upon 
Southwark. |} © any private or particular perſons ac: 
| count, and for no other Goods or 
' Merchandize. | 


XI. It may be lawful for any perſon to ſhip or ladeinto 
any Ship or Veſlſet on the River of Thames boundover Seas, 
_Horles, 'Coals, Beer, ordinary. Stones for Building. Fiſh 
taken by any of his Majeſties Subje&s, Corn or Grain,the 
Duries being paid, and Cocquets and other lawful War- 
rant duly paſled for the ſame. K 
So likewiſe Deal-boards, Balks, and all forts of Maſts 
and Great Timber may be unſhiptand laid on Land at any 
place between Lyme-bouſe and Weſtminſter, the Owner 
paying or compounding for the Cuſtoms, and declaring 
at what place they will land them before he unſhips them 
and-upon Licence had and in the preſence of an Officer 
they may unladethem ; otherwiſe they incurr a forfeiture. 


CHAP. 


CHAP. XV. 


wbiſions and Allowances made notwithſtanding 
the ſeveral Clauſes in the Acts fo2 the Cuſtoms, 


1. Caſtom to be paid for no more 
than is landed; and when Bulk 

be broken, 

I, Of Goods Imported and Export- 
ed, what of the Cuſtoms ſhall be re- 
paid back,, and by whom ; and df 
the things requiſite in the ſame, 

Il. Of Agreement or Contra##s made 
or to be made for the importing 
and exporting by way of Compoſi- 
tion ratified. 

IV. What Allywances to be made to 
the Exporters of Wines. | 

V. Of Exporting of Spaniſh WoolT; 

" where the ſame may be done. 

VI Of Currans Exported, what Al- 
lowances ſhall be made, and to 
whom, as well to Denizens as F0- 
reigners. 

VII.- Goods imported not finding 
Market after a year ; Wine expor- 
ted diſcharged of Cuſtom. 

VIII. What Allowances are to be 

. made for Leabage. 

IX. What ſhall be accounted Leak- 


age. 

X. Wines proving iinmerchantable, 
what allowances to be made. 

XL. Tabacoes receiving detriment 
of damage in the Importation, 

, what allowances to be made. 

XII, Strangers paying double Sub- 
fidy, where they ſhall pay double 
Cuſtom, 

XIII. Of trmes and places lawful to 
unlade, and Officers duties then 
attendant to be preſent. 

XV. York, New-Caſtle, and Hull 
_y where Cuſtom-free, and for 
Wat, 


| 


[ 


XV, Exeter and oth:y Weſtern 

men, what free Subſidies (hall be 
allowed in. 

XVI. Woollen, whether new or old, 

what allowances ſhall be made in 

Cuſtom or Subſidy. 

XVII. Allowances of $.in the Hun- 

dred for all other Goods. 

XVIII. The Cuſtomers and other 

Officers Duties in reference to at- 

tend their ſeveral Duties in the 

Cuſtoms. 

XIX. Of Officers their Duties, and 

the puniſhments where made on 

complaint, : 

XX. The ſeveral Duties of London 

how preſerved. 

XXI. The like for other Cities for 

thoſe Duties granted or taken for 

publick god uſes. 

XXII. Where Ships may be viſited 

- and the Officers duty relating to 

the ſame. 

XXIII. Timber to be rated, and in 
what manner muſt pay. 

XXIV. Prevention. in Extortion of 
Cuſtomers and Officers, and © on 
what pains and penalties. 

XXV. Where Fees for Cocquets and 
Certificates ſball be paid all tage- 
ther, and where be ſhall detain his 
own Cocquet till the Veſſel has 
brobe ground. 

XXVI. Where the Officers and. Cu- 
flomers ſhall allow and mabe good 
to the Merchants the_Algier Duty 
and all other allowances, and no 
other Impoſition or Duty required 
by the Byok of Rates,ſhall be .requi- 


red or paid. 
XXVYII. If 
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XXVIIL If Goods fhall happen to be | KXXIX» Of Allowances to be 
taken FRE or Pirates, or | andof ſhipping out leſſer —_ 
wreck'd, and what allowances ſhall | ties than are contained in the Cer, 
be paid. tificate, what operation the ſame 
XXVIII. Ships of War and other | haut. 
privileged Veſſels ſubjeF to ſearch, | 


IT} Very Merchant ſhall have free liberty to break Bulk 
Gs < FE —_ Port allowed by Law, and to. pay Cuſtom 
ful places of and Subſidy for no more than heſhall enter and land ; Pro- 
landing. vided that the Maſter or Purſer of every ſuch Ship ſhall 
firſt make declaration upon Oath before any two Principal 
Officers of the Port of the true contents of his Ships la- 
ding, and ſhall likewiſe after declare upon his Oath, be- 
fore the Cuſtomer, Colleor, Comptroller, Surveyor, or any 
two of them at the next Port of this Kingdom, where hus 
Ship ſhall arrive, the Quantity and Quality of the Goods 
landed atthe other Port where Bulk was firſt broken, and 
to whom they did belong. 

A Merchant brought eighty Tun of Bay-Salt by Sea to 
a Port in England, and out of that Ship fold twenty Tun, 
and diſcharged the ſame into another Ship then riding at 
the ſame Port, but the twenty Tun were never — t 
on ſhore, and for the reſt, being ſixty Tun, the her 
Coke 12. part, agreed for the Cuſtoms and put themonland; and although 
fol. 17, 18 that that twenty Tun was always water-born, and never. 

were put on ſhore, yet adjudged they ought to pay ; the 

reaſon was,. for the diſcharging them out of the Ship, 

amounts as much as tothe laying them on Land, the ſame 

being done in Port; for otherwiſe the King would mealy 
_—_ be defrauded. Bur if a Ship is carried in by ſtorm, andto 
fo. 1.-0M- preſerve the Veſſel part is landed before the Duty paid, 
Ak yet. this will not ſubje& the ſame to a forfeiture. 

JI. All Foreign Goods and Merchandizes (except 
Wines, Currants, and wrought Silks) firſt Imported, 
ſhall be again Exported by any Engliſh Merchant within 
twelve Months, and ſuch Merchant or Merchants as ſhall 
Export any fuch Foreign Goods or Merchandizes (except 
as before is excepted) ſhall have allowance and be repaid 
by the Officer which received the ſame, the one moity of 
the Subſidy which was paid at the firſt importation of ſu 
Goods or Merchandizes, or any part thereof, ſo as due 
praof be firſt made by Certificate from the Officers of = 
; G y 


bh 
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"due Entry and Payment of the Cuſtom and Subſidy of all 


ſuch Foreign Goods and Merchandizes inwards with the 
Oath of the Merchants importing the ſame, affirming the 
truth thereof, and the name of his Majeſties Searcher, or 
Under-ſearcher in the Port of London, and of the Search- 
er of any other the Out-Ports, teſtifying the ſhipping 
thereof to be Exported ; after all which dily performed 
in manner before expreſied, the moity of the Subſidy firft 

id inwards, ſhall without any delay or reward be repaid 
unto ſuch Merchant or Merchants who do export ſuch 
Goods and Merchandizes, within one month after demand 
thereof, asalſo the whole addirional Duty of Silk, Linen, 
and Tabaco, as before is direed. 

If the Officer ſhall refuſe to pay, (admitting there was 


no Relief had by way of complaint) whether the Mer- 1 #: 


chant Exporter may not bring an Action againſt him up- 
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on the Debt created in Law, as he that hath a Tally may * bart 2794 


Roils Abridg. 


I0N, Andif there beany Agreement now in force,which 59 
was formerly made by the late Commillioners of the Cu- 
ſtoms and Subſidies, with the Merchants Strangers or 
their Factors, or ſhall hereafter be made by any Commil- 
ſioners or Fartners of the Cuſtoms and Subſidies, or any 
other power (except by conſent of Parliament) with any 
Merchant or Merchants Strangers or Factors tor any Fo- 
reign Goods and Merchandizes, to be brought into the 
Port of London, or any other Port or Haven of this King- 
dom of Englavd, or Principality of Wales, and to be Ex- 

ted again by way of Compoſition; all other Merchants 
leing his Majeſties Subjeas ſhall be admitted into the 
kme Compoſition, and not be excluded from any other 
privilege whatſoever granted to the ſtranger by any pri- 
Yate agreement or compoſition, under the ſame condicion 
and with the ſame reſtrition as ſhall be made with the 
Merchant Stranger. 

IV. Every Merchant as well Engliſh as Stranger that 

ſhip and export any kind of Wines which formerly 
ave paid all the Duties of Tunnage inwards, ſhall have 
paid and allowed unto them all the Duties of Tunnage 


| ox inward, except to the Engliſhman 20 5. per Tun, and 


Stranger 25 s. per Tun;upon due proofot the due Entry 
1nd payment of Tunnage inwards and of the ſhipping 
_— thereo! 


- 
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thereof to be Exported to be made as above. 

V. If any Merchant, Denizen or Stranger ſhall Expore 
any Spaniſh or Foreign Wooll, he ſhall have liberty foto do 
with this further condition, That ſuch Spaniſh or other 
Foreign //oolls whatſoever be not Exported in any other 


Ship or Veſſel whatſoever, with intent to be arrived be 


yond the Seas out of the Kingdom of England and Domi- 
nion of Wales, than only in Enghſh Shipping, upon pain 
of Confiſcation. 

VI. Every Merchant, as well Engliſh as Stranger, which 
ſhall ſhip or Export any Currans which formerly were 
duly entred, and paid the Subſidy and Cuſtom inwards, 
ſhall have — and repaid unto them reſpectively all 
the Cuſtom and Subſidy paid inwards for the lame, except 
I 5. 6. d. for eve Hundred weight to the Engliſh, and 
I 5. 5 4. and one half penny for every Hundred weightto 
the Stranger, upon due proof of the due Entry and pay- 
ment of the Cuitom and Subſidy thereof inwards, atdof 
the ſhipping thereof to be Exported to be made as in the 
ſecond Article. 

VIE. If any Merchant having duly paid all Duties in- 
wards for Foreign Goods, and in regard of bad fales ſhall 
be enforced to keep the ſame or any part thereof in his 
hands after the ſpace of a year ſhall be elapſed ; in this 
caſe he or any other perſon is to be permitted to ſhip the 
ſame out for parts beyond the Seas, if they think fit, with. 


out payment for any Subſidy for the ſame outwards, opal 
blidy 


dne proof that the ſame was duly entred, and Su 
paid inward. | 

VIII. Every Merchant bringing in any fort of Wines 
into this Kingdom by way of Merchandize,and ſhall make 
due Entries of the ſame in the Cuſtom-houſe, ſhall be at 
lowed 12 per Cent. for Leakage. 

IX. Every Hogſhead of Wine which ſhall be run out 
and not full ſeven inches, ſhall be accounted for outs, and 
the'Merchant to pay no Subſidy for the ſame. 

And by ſome is conceived that no Freight ſhall be paid 
for the ſame, butthe Merchant may fling them up to the 
Maſter for Freight, but that ſhould ſeem hard, for non cor 
fat any fault in the Maſter, but the ſame may be in the 
Cask, orin the ill ſtowing (the Maſter by cuſtom having 
no charge of the ſtowing of Wines, eſpecially Frensh, bat 
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Gy of September tothe Tenth day of 2Zzrch; and between 
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the ſame belongs to certain Officers beyond Seas from 
whence thy are imported) beſides the Goods, be they em- 

or full, take up Tunnage in his Ship, and ſhould all che 
Wines on ſhip-board have the ſame misfortune, it would 
ſem hard; however, it ispity opinion in this caſe ſhould 
amount to a laudable cuſtom. 

X. If any Wines ſhall prove corrupt and unmerchanta- 
ble, and fit for nothing but to diſtil into hot Waters, or 
to make Vinegar, then every Owner of ſuch Wines ſhall 
be abated in the Subſidy according to ſuch his damagesin 
(thoſe Wines by the diſcretion of the Collectors of the Cu- 
ftoms and one of the Principal Officers. 

XI. If any Tabacco or other Goods or Merchandize 
brought into this Kingdom ſhall receive any damage by 
falt water or otherwiſe, ſo that the Owner thereof ſhall be 
prejudiced in the ſale of ſuch Goods, the principal Offi- 
cers of the Cuſtom-houſe, or any two of them, whereof 
the. Colleto:r for the time being to be one, ſhall- have There is a 
power tochuſe two indifferent Merchants experienced in Book at the 
the values of ſuch Goods, who upon viſiting of ſuch ge _ 
Goods, ſhall certifie and declare upon their Corporal here 5; « 0 
Oaths firſt adminiſtred by the ſaid Officers, what damage neral value ſee 
ſuch Goods have received, and are leſſened in their true on all Goods, 
ralue ; and according to ſuch damage in relation to che 7790s which 
Rates ſer on them in the Book of Values, the Officers are A 
to make a proportionable abatement unto the Merchant 
or Owner of the Subſidy due for the ſame. 

XII. All Merchants Strangers who according to the Nor can ſuch 
rates and values ſet in the general Book of Values and Merchanes 
Rates, and do pay double Subſidy for Lead, Tin, Woollen Srangers land 
Cloth, ſhall alſo pay double Cuſtom for Native Manufa- as age mn | 
Qures of F/ooll; and the ſaid Strangers are to pay for all pave —— 
other Goods as well inwards as outwards, rated to pay for the Cu- 
the Sabſidy of Poundage, three pence in the pound, or ftoms, not- 


— a i: beſdocrhe Withſtandi 
—_ Duty payable by Charts Mercatoria, beſides the Charts prom. 


rorta. 
XIIT. That the Merchants Trading into the Port of 
Landon have free liberty to lade and: unlade their Goods 
at lawful Key  ſhinning *.257 : * Vide hh 
any lawful Keys and places of ſhipping *and lading of iD. Jo 
ads between the Tier of London and Lindon Bridge, © 14 $10 
and between Surrrifing and Sun-ſetring from rhe Tenth 


thc 


LINMI 


\ : 


a 


the hours of ſix of the Clock' in the Morning, and fix of | 
the Clock in the Evening, from the Tenth day of Mard 


co the Tenth of Seprember, giving notice thereof tathe re 
ſpe&ive Officers appointed to attend the lading and unla- 
ding of Goods; and ſuch Officer as ſhall refuſe upon due 
calling to be preſent, he ſhall forfeit for every default x }. 
the one moiry to the King, the other to the party ag- 
grieved, he ſuing for the ſame. 
XIV. The Merchants of York, King fon upon Hell, and 
New-Caſtle upon Tyne, and the Members thereof, ſhall be 
allowed free Cuſtom and Subſidy two of the Northern 
Clothes and Kerſies in ten to be ſhipped in thoſe Ports it 
the name of Double Wrappers, as formerly has been there 
allowed them. 
XV. The Merchants of Exeter and other Weſtern parts 

ſhall be allowed free of Subſidies one Perpetanae in Ten for 
a Wrapper, and three Dewvons Dozens in 'T'wenty for Wray 
pers, the ſame to be ſhipped out of the Ports of Exeter, 
Plymouth, Dartmouth, Barnſtable, Lyme Regs, or the Mem- 
bers thereof. 

Note, Thatall XVI. All Merchants tranſporting any ſort of JWoullen, 

theſe ſeveral whether new or old Drapery, as alſo all Bayes and Cottons, 

114 mg er" ſhall be allowed one in ten for a Wrapper free of Cuſtom 

or by AR 

Parliament, 43nd Subfidy. 

bur purely his XVII. Every Merchant ſhall be allowed upon all othet 

Majeſties gra- Goods and Merchandize appointed to pay to any theSub- 

—_ and & fidy of Poundage accordingto the Rate ig the Bookof Va 

ley lues, to be imported, 5 in the Hundred of all the ſaid Sub- 

towards the ſidiesof Poundage ſo appointed to be paid. 


encourageing XVIII. The Officers who fit above in the Cuſtom-houſs 


the Merchants of the Port of London, ſhall attend the ſervice of their {& 
and Trade, 


veral places from nine to twelve of the Forenoon, and 
one Officer or one able Clerk ſhall attend with the Book 
in the Afcernoon during ſuch time as the Officers are ap 
Pointed to wait at the _—_— ſide, for the better deciding 
of all Controverſies that may happen concerning Mer- 
- Chants Warrants, all other the Officers of the Our-Ports 
ſhall attend every day in the Cuſtom-houſe of every reſpe- 
tive Port for diſpatch of Merchants and Ships, betweett 


the hours of nine and twelve ; and two and four in the 
Afternoon. 


x1 
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Þ ther inwards or outwards, ſhall be diſpatched in fach or- 


der as he cometh; and if any Officer or his Clerk, ſhall 
ather for favour or reward put any Merchant or his Ser- 
rant duly attending and making his Entries as aforeſaid, 
todraw any other Reward or Gratuity from him than is 
limited in the A of Timage and Poundage, and the gene- 
ral Book of Values, if the Maſter Officer be found faulty 
herein, he ſhall upon complaint co the Chief Officers of 
the Cuſtom-houſe be ſtriatly admoniſhed of his Duty ; bue 
if the Clerk be found faulty therein, he ſhall upon com- 
int to the ſaid chief Officers be preſently diſcharged of 
$ Service, and not permitted to fit any more inthe Cu- 
tom-houſe. 

XX. The Lord Mayor, Commonalty and Citizens of 
the City of London, their Officers or Deputies for and 
waching Offices of Package, Scavage, Baleage or Portage of 

Goods or Merchandize of Aliens, or their Sons born 
within this Kingdom or unfreemen, Imported or Export- 
into or out of the City of London or the Liberties or 
Ports thereof unto or from the parts beyond the Seas, for 
or concerning the receiving or taking of any Fee or Rates 
teretofore uſually taken, for or in rcfpedt of the ſaid Offi- 
&, or any of them might and may receive and take the 
lame, any thing in the ACT of Tunnage and Poundage, 
or any other Act or thing to the contrary notwithſtand- 


IL. All ancient Duties heretofore lawfully taken by 
ay City or Town Corporate their Farmers, Deputiesor 
Officers, under the name of Town-Cuſtom, or the like, 
br the maintenance of Bridges, Keys, Harbours, Wharfs, 


TWrthe like, ſhall and may be received and enjoyed as for- 


ferly, any thing in the ſaid A, or any other A tothe 
antrary in any wiſe non obtante. 

Xxit The Under-Searcher or other Officers of Grareſ* 
a have power to viſitand ſearch any Shipoutward bound, 
at hall not without juſt and reaſonablecauſe detain an 
under colour of ſearching the Goods therein laden 
ore three Tides after her arrival at Graveſend, under 

of loſs of their Office, and rendring damage to the 

hant and Ownet of the Ship, and the Se.rcher or 
Mficer of the Cuſtom-houſs in any of the our-Ports having 
power 


LIMI 
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power to ſearch and viſit any Ship oufvard bound, ſhall 
not without juſt and reaſonable cauſe detain ſuch Ship 
under colour of ſearching the Goods therein laden aboye 
one Tide after the ſaid Ship is fully laden and ready tofet 
{zil, under pain of loſs of the Office of ſuch offender, and 
rendring damage to the Merchant and Owner of the 
Ship. 

XXIIL All Timber in balks which ſhall be of 8 inches 
{quare or upwards that ſhall be imported or brought from 
any part beyond the Seas into the Realm of England, Do- 
minion of Wales, Port and Townof Berwick, or any of 
them, ſhall be rated according to the meaſure of Timber 
the foot ſquare 3 4. for the value thereof and according 
to that rate ſhall pay for Subſidy 12 4. in the pound accor- 
ding to Poundage ; and all under $ inches ſquare, and 
above 5 inches ſquare, ſhall pay for Sublidy according-to 
the rates mentioned in the Book of Rates for middle 
Balks, andallof 5 inches ſquare or under ſhall pay accord- 
ing to the rate of ſmall Balks. 

XXIV. For avoiding of all oppreflions by any the Offi- 
cers of the Cuſtoms in any Port of this Kingdom, in exat- 
ing unreaſonable Fees fromthe Merchant by reaſon of any 
Entries 07 otherwiſe touching the ſhipping or unſhipping 
of any Goods, Wares or Merchandize, itis ordered, That 
no Officer, Clerk or other belonging to any Cuſtom-houſe 
wharſoever, ſhall exa&, require or receive any other or 

reater Fees of any Merchant or other whatſoever, than 

uch as are or ſhall be eſtabliſhed by the Commons in Par- 
liament aſſembled; andif any Officer or other offend cor 
trary to this Order, he ſhall forfeic his office and place, 
and be for ever after uncapable of any office in the Cu- 
ftom-houle. 

XXV. All Fees appointed to be paid unto the Cuſtomer, 
Comptroller, Surveyor, or Surveyor General in the Port-of 
London, tor any Cocquets or Certificate outwards, 

.be paid altogether in one ſumm to that Officer from whom 
* the Merchant is to have his Cocquert or Certificate aboy 

in the Cuſtom-houſe ; and after the Merchant hath duly 
paid his Cuſtom and Subſidy and other Duties aboven 
the Cuitom-houſe, as is appointed above by the Book ol 
Rates, he is to be maſter of and keep his own- Cocquet of 


Certificate until he ſhall ſhip out his Goods ſo cntred, 
wenas 


\ . 
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whenas heis to deliver the ſame to the Head-Searcher,; or 
his Majeſties Under-Searcher in the Port of London or 
other Ports, together with the mark and number of his 


8 Goods. | | 
| © XXVE. The Officers of the Cuſtom-houſe for the time 
' beingyſhall allow and make unto all perſons all fiich Mo- 
nies agarg; of ſhall be due unto them for the half Subſidy, 
. | and, Re'Algier Duty of Foreign Goods formerly ex- 
| | ported now due and unpaid. 
; The Duties and Sums of Money appointed to be paid 
e | by the At of Tunnage and Poundage paſſed this Parlia+ 
- | ment, and by the Book of Rates therein mentioned, and 
> | fo other ſhall be paid to his Majeſties Officers during the 
2 | continuance of the ſaid At upon Goods imported and ex- 
1 | ported, by Law, Statute, or _ to the contrary not- 
» | withſtanding. Nevertheleſs the duty of Prizage and But: 
e | ffrage, and the duty of 12 4. of every Chaldron of Sea- 
1. | Coalexported from Newcaſtle upon Tyne to any other Port 
or Ports of this Realm ſhall, be continued. 7 

; XXVII. If any Merchant Denizen born ſhall happen to 
z- | have his Goods and Merchandize taken by Enemies or 
y Pirates at Sea, or periſhed in any Ship or Ships, the Du- 
1g |\ fies being either paid or agreed tor, u _ due proof there- 
at & of, may ſhip out of theſamePorrt the like quantity as ſhall 
fe ona unto the Cuſtom without paying of any thing for 
or me. 

nll If the Importer ſhall pay ready Money, he ſhall be allowed 
- 1 - Hin © wp M: eds as he ſhall >. ble | 

N- XX VIII. Ships of War may be entred and ſearched for 
&, | prohibiced and unaccuſtomed Goods, and to bring them 
u- & aſhore to the King's Ware-houſes, and the Commiſſioners 

or Head-Officers may leave aboard Officers to look after 

xr, | them, that none be unladen or imbezlled; on pain of 
of E forfeiture of 1001. And if Gyods are concealed on ſhip- 
all Y board after ſuch time as the Ship is cleared, to forfeit 
om Þ 200}, and thenany with a Writ of Afliſtance out of the 
w | Court of Exchequer to go in the day-time to any place, 
uly | 2nd enter and ſerze. 
in Y © Goods conveyed ſectetly into Ships, and carried away 
col Without paying the Subſidy and Duties, the Owners ani 
Proprietors forteit the double value, except Coals, whicu 
enly forfeit che double Cultom and Duty. 

K k %XTX. There 
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RXIX. There areallowancesto begiven Merchantsfor 
defective and damaged Goods of 5 per Cent. on all Goods 
imported, and 12 per Cent.-on all Wines to be allowed 
upon Debentures; but if they ſhall ſhip out lefsthanisinthe 
Certificate, then the Goods therein mentioned; or the 
value thereof ſhall be forfeited, 'and the Owner .or Mer- 
chant ſhall loſe'the benefit of receiving back any. of the 
Subſidy : and Goodsſhipped ont are not to belandedagain 
in England, on pain of forfeiture of thoſe Goodg.,, 

- - All Goods coming out - of, or carried into'Seetiand by 
Land, ſhall paſs through Berwick or Carlifle , and pay 
Cuſtom as others, on pain of forfeiture. 

And although that by this A& there are many allowan- 
ces to be made, eſpecially Merchants-Denizens, yet the 
Parliament have ever been focaretul as to bound the ſame, 
that is, it ſhall be ſuch who traffick in Ships;  ( which are 
indeedthe Bulwark of this Iſle) and theretore if-fuch Mer- 
chandize ſhall be tranſported outin any Galley orCarack, 
they are obliged to pay all manner of Cuſtoms, and all 
manner of Sublidies, as any Alien ; but in regard that 
Herring and Fiſh arc, and have been accounted one ofthe 
principal Commoditics, and generally finds avent or Mar- 


ſach ſort of Velilels, thole Commodities may be rank 
ported in them as well as ſhips from any Port or Harbour 
within this Realm, without paying any Subfidy or Poun- 
Lage for the fame ; but then ſuch Fiſh -muſt be taken by 
the Natives of the Kingdom, and tranſported by them, 
other wile to pay as Aliens. 
And whereas all manner of 7/oollez Clothes, as well 
# white as coloured, unrowed, unharbed, and unſhorn, and 
not fully dreiled, are prohibited by Law to be tranſport- 
"_ ed. His Majeſty was graciouſly mleafed to grant * unto 
ett Frances Countels of Portland, as well for her Alliance i 

Patents bear. £74P7ces QOUNtEL OIL Cortiand, as WELL CT Her AMIANCE MN 
ing Date Blood, as alſo tor the many Croiles and Calamities which 
24 of Feb. ſhe hath ſuffered by the lois and death of her neareſt Re- 
27 Car. 2: Jations, in his Majelly and his Royal Fathers Service, full 
power for one and thirty years, to licence the tranſport- 
ing of ſuch Goods, non ob+tante ſuch prohibicory Laws,the 
which is now put in Execution by Agreement, and Cont: 

polition with her Deputies ac the Cuſtom-houle. 


CHAP. 
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ket in thoſe Kingdoms and Countries that ulualy ploy , 
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TOO 


CHA P. XVL 


Of the Right of Paſſage, of impoſing on the 
Perſons and Gods of Strangers foz 
paſſage though the Seas. 


L Of the Right of harmleſs Utility 
excepted tacitly in the primitive do- 
minion of things. 

Nl, Where Paſſage ought to be open, 
and where the ſame might be im- 
plicitly provided for in the firſt 
inſtitutton of Property, and under 
what Cautions. 

IM, Of the ſame right in reference to 


Gnds and Merchandize. 
IV. If Paſſage admitted , whether 
Tribute or Toll may be impyſed, 
V. Where Impoſition may lawfully be 
laid, and for what caujes ;, and of 
the Kings Prerogative in that 
Point. 

VI. Whether lawful to ſtay in others 
Country, and to build for a ſeaſm . 


"Fs in the foregoing three Chapters obſerved 
& ſomewhat of Cujtoms and Impeſitions laid de fats 
within the Realm, and that by Acts of Parliament, or 
the conſent of the three Eſtates, it may not ſeem ami ro 
nquire what Impoſition the King of his Prerogativc raay 
impoſe on Strangers and their Goods paſſing through his 
FE Territories and Seas ; and in that to inquire of the 1zme 
' Finreference to Perſons and Goods. 

Beſides the right of neceflity which ſeems to be except- 
edinthe firſt Inſtitution of Dominion, there is another 
pique of old Communion, namely, the Right of harm- 
ks Utility : For hy ſhould not one (faith Cicers ) when 
without hs own detriment he may communicate to another 
mw thoſe things that are profitable to the Receiver, and to the 
Grver not chargeable. Therefore Seneca faith , It cannct 
be called a benefit to give leave to another to light his Fire by 
urs, We read in Plutarch, it is not lawful to fpoil our 
[ Vicuals when we have more than enough, nor to ſtop, 
 Fiorhide a Fountain when we have drunkour fill ; nor to 
; aboliſh the Way-marks either by Sea or Land which have 
& been uſeful to us: Soa River as a River is proper to that 
* WPrince, or that Lord, or that People within whoſe Domi- 
wn or Royalty it runs, and thzy may make a Mill on it, 
(unleſs it by common as alLligh-way) and may take what £424444mD. 

| F 
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Cic. de Office Is 


Sen, de Benef. 
4- S5mP.7. 


348 Of Paſlage. BookIl, | 


Fiſhthe River yields, but the ſame River as a running we. 
ter remained common as-to drinking or drawing of it, 
notwithſtanding as to the Fiſhing, and the like, it may 
be peculiar. ; 

Il. Again, Lands, Rivers, nay, it any part of the Sea he 
come into the Dominion or Property of any People, it 
ought to be open tothoſe that have need of paſſage for juſt 

Bald. 3. conſ. cauſes, namely, heing expelled by force out of their own 
293» Countrey they ſeek void places , or becauſe they defire 
Commerce with remote Nations: The reaſon here is the 
* Tib.1. capt, fame which hath been mentioned * elſewhere, becatſe 
FS. 3: & 4+ Dominion might beintroduced with a reception of ſuch 
Aa. littaſe, * uſe + which profits theſe, and hurts not thoſe ; and there- 
rogamus inno- fore the Authors of Dominion are to be ſuppoſed willing 
cuum, cxjus rather to have it ſo, than that ſuch a reſtriftion which 
A aſt, perhaps in the end may deſtroy ſociety : however this 
_ poſit 1%- F.ath its quantum; for though harmleſs paſſage may beex 
| cepted in the firſt Inſtitution of Dominion, yet that is to 
be underſtood when l:ave is granced : and though fear of 
Plutarch re. 2 multitude which is to paſs, cannot take away that 
Iares, Thar cy- Prince his Right through whoſe Territories or Seas they 
mon going to £O ; yet it follows as naturally that in the inſtitution of 
_=_ the Lace- fich liberty that” Prince or People may provide, and if 
9 —odung they have any probable or any reaſonable cauſe, interdi& 
rough Corinth, their paſſage till Security or Hoſtages are pledgedtfor their 
being repre- peaceable paſſage, nay, without declaring their reaſon may 
hended by the ;nterdi&t them abſolutely any manner of paſſage, if there 
= _— for be any other way to pals in ſafety ; and therefore at this 
leave of P day by the Laws of England*, theKing may interdic any 
City: Namgy Nation or People whatſoever topaſs through his Seas with: 
qui fores alie- out leave firſt obtained to that purpoſe, and may vilit all 
nas puljat, non Ships, be they of War or of Traffick that ſhall occur « 
rat ſt * £2 in the ſame 
mm permiſſu : s ; ww 
ac v95, inquir, Cleoneorum Cy Megarenſium fores nm pulſaſtis ſed per fregiſtis, cenſentes omni 
patere debere plus walentibus. However paſlage is and muſt be requeſted ; burin lieuof 
char, the ſtriking ofthe Flag, and lowring the Top fail js in roken of that Right due to 
his Majeſty in the Britiſh Seas. * Vide lib, 1.cap. 4+ Vide Mr, Selden Mare Clauſun. 


| III. Noris Paſſage only due to perſons,but toMerchatr 
Tn ” by dize alſo; for no man hath Right + wilfully to obſtru# 
"= gy Yor the way of Commerceto any Nation withany other thats 
the Laws of remote, becauſethe permiffion of Trade is for the inte 


Nations ard thoſe of Countries may. of 
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of humane Society, and is not diſcommodious to any one, 
and to that purpoſe Philo ſpeaks: On the Sea all Ships of Philo in Legat, 
burden ſafely po qrnadcrm to that Right of Commerce which C4jum. 
# between all Nations ariſing from the deſire of natural Society, 
while they ſupply one another mutually with what the one want- ———_ em 
eth, and the other can ſpare ; for envy hath never invaded et explices fall 
ther the whole World, or the greater parts thereof. And Plu- tatem at _ 
tarch ſpeaking thus of the Sea : Thus Element hath made our tua Commercis 
life ſociable and perfett, that otherwiſe would bewild and with- 9% datam ? 
out correſpondence ; it ſupplies our wants with mutual aids,and = ge —_ 
exchange of things needful, it procures fellowſhip and friend- ina ——_ 
p. And the Wiſdom of God is highly to be admired, altorum ad 
hath not granted all things to every Land, but hath #/ivs commean- 
diſtributed his Gifts to ſeveral Countries, that men having 77% adferrer, 
need of one another, might maintain Society for their —_— ſeil 
common good ; therefore hath he endowed Man «ith cer,usig; Ro 
knowledge and underſtanding to invent and build Ships, ram dijpyfuir 
togovern and guide them by choſe Lamps of Heaven and P**s, ad mun- 
other Inſtruments of his Divine Wiſdom, enabling there- 7 *4nquam 


by the Merchant to convey to all what any place affords: — 
according to that of the Poet, habitantes cre- 
bro nos tnvicem 

What Nature any Land denied, CI 
"4 - apud ſe nate 

By Navagation « ſupplied. quiſque alteri 


KL ; ; E communicans 
ueiſſhm, commode acciperet res apud illum abundantes; ac ſic exiguam tenens terre partem, 


te tanguam fi teneret univerſam, frueretur eis que orbis ſunt bonis, Licet itaq; tunc tanquam 
B communi menſa convivarum unicutq ea que ſibt oppoſita dare alteri longius accumbenti, ag 
tre que apud ipſum ſunt accipere manu rantwn extentas 


But as the Sea is free and open for Traders, yet never- 
thele(s the Paſſengers are ſubject co ſuchReſtritions,Laws 
and Ordinances as thoſe Soveraign Princes ſhall make of 
borce in thoſe places where they have an acceſlion of Pra- 
F or Soveraignty. 

IV. But admitting that fuch free Paſſage maybe grant- 
ed, as above, whether Tribute may be impoſed by him 
tat rules the Land, upon Merchandize paſſing by Land 
& by River, or by part of the Sea, which may be called 
nAcceſſion of the Land, (that is,the place through which 
paſs, is as much under the abſolute Jurifdition of 
Prince, as the very Land it ſelf) certainly whatſoever 
dens have norelation to the Merchandize, | no equity 
K k 3 tutfers 
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Vide Straby, ſuffers the ſame to be impoſed on the ſame; neither can 
ib. 2.6 lib Polk-money put on theInhabitants to ſuſtain the charge of 
—_ the Common-wealth, be exacted of Paſſengers. 

V. Nevertheleſs, if either to ſecure the Paſſengers Goods 
and Veſlels from Pirates and others, or for the ered 
of Beacons, Light-houſes, and other Sea-marks, and ſuch 

* 13.4 fo jke, * there indeed ſome compenſation may be laid upon 
74s the Commodities or Ships paſling through, ſo that the 
+ Li. s. fol. mcaſure of the cauſe be notexceeded; or as my Lord Coke 
63- Caie of * gbferves in the caſe of the Halage-money, | it be reaſona- 
nd —_ ble; for upon that __ the juſtneſs of Tributes and 

_ — Toll: And uponthoſe reaſons the Venetian in the Adrie 
Vide che Plea ,;-; the King of Denmark in the Baltick Sea does demand 
of the Vene- , = — 
rim Lawyers Chefame; and theKing of England may do thelike inthe 
ar theend of Chambers of his Empire, and that by his Prerogative; for 
Mr. Selden's the fame is not ſo much compulſory to any to pay, but to 
Mare Clauſum. them that will take benefit of ſuch accommodation. 

Les Comons pzatont gue lon le Rop ſes P2ogenitos 
do long temps haut cſtre Seigneur de Wer, & oe elf ve- 
nts que le Rep Dcigneur des Ceſts de ambideur partes 
dl Der, & par ceo p2atont le Roy de impoſer un impeſition 
lur Cancers paſtant purmy la Per. 

| Strabo relates, That the Corinthians even from the moſt 
Jo wa ——" - ancient of times received Tribute of the Commoditics, 
cap. 1.nwn,22. Which to avoid the compaſling of Malta, were carried by 
Land from 5ea to Sea. So the Romans received a price or 
the pailage of the Rhyne. But this Right of impoſing on 
Ships and Goods palling through ſome Territories,is found 
cruel, efpecially when they muſt paſs through the Terrr 
tories of a powerful and fierce People, then ir is heavy to 
the Merchant to compound], for it's often done on hard 
and grievous terms. 

/ VI. Again, to ſtay ſome time for health ſake, or for 
any other juſt cauſe, oughtalſo to be permitted to Paſlen- 
gers, tor this cooisamongthe innoxious ptility ; wherelore 

* Servins ad Illoners in Virgil*, when the Trojans were prohibited to 
em Fe ſtay on the ſhore of Africk, is bold to invoke the Gods 
as Judges: and the complaint of the Megarenſes againltthe 

+ Plutarch Pe- Athenians, who driave them from their Havens T # 
ricle, gainſt common Rigit, Was approved by the Greeks; ſo that 
the Lacedemontiars citeemed no cauſe tocreate a War more 
juſt: henceic is, that at this day it is held by all Lay 
a 
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That it is lawful ( either in caſes of Wreck, or any other 

exigency upon ſuch landing) tor Patlengers to build a 

Cottage or Hut on the ſhore to ſhelter chem tor a ſeaſon, 

though we grant the ſhore to be poſieſs'd by the Inhabi- occupanticenim 

tants: *Tis true, Pomponius does think there ought to be eſt poſſeſſi» lit- 

. the Prztor's Decree ; but certainly that extends only to #9'%, #nde 6- 

thoſe Paſſengers that, being expulſed their own Coun- —_ ne 
- OS Pg 2s qui etiam 

tries, defire-perpetual habitation, and a ſubjeion to the ; communitus 

Government of the place where they delire to dwell. — probibeant, 


The End of the Second Book. 
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BOOK IIL. 


CHAPF. L 


Df Freedom, Bondage, Slavery, Exile, 
and Abjuration, 


L Of Freedom by the Law of Nature, | Mahometans. 
and of Bondage, Slavery, or Cap- | VII. Of a Servitade at this day, 
tivity intraduced by the Law of | ſtanding with the Laws of a Chri- 
Nations. ſtian Commonwealth, 

IL Of the Afions that ſubjefF Man| VIIL. Of Manumiſſion and Freedom 


to Bondage. by the Hebrew and Roman Law, 
IM. Of the Dominion over Slaves | and by the Laws _—_ 

Bond-men and Captives. IX. Of Diſfranchiſing the ſeveral 
NN. Of the Cauſe, or Reaſon of ſuch | ways, 

Dominion. X. Of Abjuratimm and Exile, and 
V. That this Right or Dominion was | what operation it hath. 

not 4 Law univerſal. XI. Of Freedom in Cities and Cor- 


VI. Of Bondage or Slavery, where | porations, in reference to Mere 
diſcontinued by the Chriſtians and | chants, Traders and Foreigners, 


LYN the primitive ſtate of Nature, no men were Ser- Z.libert.S.1.D. 
vants; yet it is not repugnant to natural Juſtice, de ftatu homi- 
that by the Fa&t of man, that is, by Covenant or 9"; Frunt ett- 

Trayſgreſſion, 1ervieude ſhould come in; therefore ſervi- ——_— 

tude is brought in by the Laws of Nations. vitate de jure 

IT Hence it is, That thoſe that will y:e/d up their per- gentium. Bras 

lons, or promiſe ſervitude, are accounted Slaves; ſo like- #1 4. 1.c. 6. 

wiſe all that are taken in Publick War, and brought within _ 

the Guards of their Conquerors ; nor is tranſgreflion ne- — S |; 

cllary, but the Lot of all is equal after the War is b2gun, 6 15. = yoo! 

een thaſe whoſe ill fortune ſubjeted them to be depre- captiv. 
kended within the Enemies bounds ; nor are they ſervants 

ly themſelves, but all their poſterity for ever. 

WE. The Priviledgesof this Right or Dominion are infi- 

lite; ſomce there zs no ſuffering which may not be impoſed on CO fomon 

hmimon, Apud onnes pereq, gentes, air Caius, animadvertere poſſumus dominis in a 

Weneciſqz poteflatem fuiſſe, Co. Tnſtit, fol. 116+ 6, b, 1+ D. de his qui ſui ſunt juris, 


ſuch, 
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ſuch, nor work which may not every way be extgrted from them ; 
So that even the Cruelty of Maſters became almolt unpy. 
niſhed, till the Municipal Laws of Coyntrics ſet. bounds 
to their rigour and power. | 
Nor are the perſons become theirs only that have the 
power of them, but alfo all that they have for ſuch un- 
happy perſons ean have nothing of their own. 
Leg. Cornel. fo Hence it was, That that exceMent Law in favour of 
de Tiſtam, by ſuch, was introduced by the Romans, called Lex Cornelia, 
roar rr which was when a Captive, intra preſidia — dyed in 
his Captivity ; it he had madea Will, before his being 
taken Captive; yet ſucha Captive ſhouldin favour offuch 
Will, and for the upholding of the fame, be feigned to 
be dead, and in punto tempor, immediately before ſuch 
_ . his being taken Captive; and 1ſo by that Legal/Fidtion of 
Tr jure Pole qeath, his Will became firm and valid, as if he had reall 
& Sell s dyed without ever being taken by the Enemy. So likewi 
1. Ibm. ff.de if one had been made a Slave ; yet if he had returned out 
Capt.&5 $-4-D- of his Captivity, that for the preſervation of his Right 
gubu mod. j# 104 Propricty, he was feigned as if he had never been ab- 
patr. Javits (cnt, and was immediately redintegrated into his priſtine 
ſtate and —_ p 
IV. Now all theſe Priviledges and Immunitics were in- 
as yg troduced by the Laws of Nations, for no other reaſon, but 
began ab homj- that their Captors, tempted by ſo many Immuniries, might 
ne, & pro vita willingly abſtain from that cruel rigour of ſlaying. their Pri 
introdutta eft [ener 
my veg Hence it is, That the Captors Dominion is extended to 
bominis indita the Children; for thould ſuch ſe their higheſt Right, they 
nature,quare would not be born ; but Children that are born betore that 
i;/a ab bomine calamity, and were never taken Priſoners, are freed from 


ublata ſemper . 
7 m7 reg thar unhappy ſkate. 


faciat anne quo libertate naturali privatur, cap. 42. 


V. Though this Dominion or Right was generally ac- 
quired in moſt Nations, yet was not the ſame an wniver 
Law; tor amonglt the Fewes, refuge was granted to Ser- 
yants who tell into that calamity by no fault of their own. 
And the ſtate of Chriſtendom at this day is apparent, That 
Priſoners taken in War do not become pertect ſlaves, 45 
of old, but only remain inthe cuſtody ot che Captor, till 


Rarſoms are paid, whoſe valuations are generally at the 
; pleaſure 


rH IE EACH 


Ie 
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leaſure of the Conqueror ; yet perſons of Eminent Qua* 
liry, as Generals, and the like, ſuch perſons, * if taken by *Artic.of war | 


acommon Souldier, yet he has no advantage by the ſame; ay AE. 


for ſuch a Captive is become Priſoner immediately tothat gjc gorces, 


Prince or State under whom the Captor ſerved : Bur it it Artic. 24. 
be the lot of an inferiour Soldier to become a Prifoner of 
War, he is then become abſolutely the Captors todiſpolſe 
of; but he wanting thoſe neceſlaries in the Field for him- Bart.in & nam. 
ſelf, which he ought to provide for his Priſoner, common- © ſer v. D, de 
ly waves that intereſt, and generally yields him up as a geſt 
Priſancr of War to be diſpoſed of by that Prince or State 
under whom he ſerves. 

VI. Slavery in Chriſtendom is now become obſolete; and 


in theſe latter Ages the minds of Princes and >tates having 


as it were univerſally agreed to eſteem the words, Slave, 
Bondman, or Villain, barbarous, and not to be uſed; and 
that ſuch as are taken in War between Chriſtian Princes, xn thewars of 
ſhould not become Servants, nor be ſold, or forced to work, the French 
or otherwiſe ſubjefted to ſuch ſervile things, but remain till wich the Spa- 
anexchange of Priſoners happen, or a Ranſom paid, as {45 inTah, 
! X a Horſeman 
afore : Nay, the very Turks and Mahometans at this day a ran- 
generally obſerve this among themſelves, not to make ſomed for the 
Slaves of thoſe of the Mabometan Religion, though takenin 4** of his 
War ; and that which is moſt to be admired, a Chriſtian ry y 
fallen into that miſerable ſtate, renouncing his Religion, j, ,, ©. 10, 
and becoming a Mahometan, immediately upon his Cir- And inthe laſt 
cumciſion obtains his Freedom with a recompence. The Belgick war, 
Cruelty of thoſe Infidels to thoſe unhappy perſons, toge- _ —_— 
ther with the reward of renouncing, hath given cauſe to Shaka Len | 
many aA brave perſon ro become Renegads ; the which be- were taken in 
ing conſidered by the Parliament of Eng/and, they made a War, as they 
t proviſion for ſuch miſerable perſons as ſhould be taken 9id the like 


x i. ich thoſe of 
by Turkiſh and Mooriſh Pirates, mr he p 


Anno, 167 5, Quam non ſit ardua wirtus ſervitium fugiſſe mauu, it is none of the hardeſt 
Verrues to embrace Death roavoid Slavery. Þ 16, 19. Car. 2, cap. 24. its expired 3 
but His Majeſty is yer graciouſly pleaſed ro confider the ſtare of his poor SubjeRts, and 
thereupon hath appointed a Commirree of the Lords of the Privy Council, for the 
managing of that Afair, 


VII. Though Slavery and Bondage are now become dif: 
continued in molt parts of Chriſtendom, and to that degree, 
that for the perion of man, be he More or other Indian, a 

rover 15 not maintainable by the Laws of England ; yet 
there 


/ 
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and others, ar 
| mn ſervitude that's perpetual, 3. e. for life, and ſo for years; 


this unna- but at this day there is no contract of the Anceſtor can ob- 


rides. nary rigour, without ſubje&ting themſelves to the Law. If 
an Eye or a Tooth had been ſtruck out injuriouſly, bythe 
Exod. 21. 26+ r1,5yew Law Freedom was immediately due ; and by the 


9" Greeks, if Servants had been ill treated, it was lawful for 
them to demand #@ ſale of themſelves to others. At Rome the 
Statues became Sanctuaries for Servants to implore the help 
of the Governours againſt rigour, hunger, or any other 
Wale ihe Ga. intolerable injury inflicted by their Maſters ; and even in 


- London at this day in ſervitude (amonglit the many cauſes, 
| > out nn as not hats of the Indentures, not inſtructing in the 
'vided the like Art, want of neceflaries, infra atatem 14, &C.) Cruelty, 

remedy in o- Hunger, Rigour, immoderate Corre&ion, and the like, 
ther places. , are caules ſufficient on a Monſtrance or Petition to the 
Lord Mayor and Alderman to diffolve the Contract, 
though under Hand and Seal, and todecree all or part of 
"I the Dowry, or ſome given (if any) to the Servant ; and 
if cruelty hath been in the caſe, to expoſe the Maſter tq 

anſwer damage to the party Servant. 
VIII. Ulpianzs obſerves after, That by the Laws of Na- 
tions Servitude came in, then followed the benefit of Ma- 
Der. 15. 13. numiſlion. By the Hebrew Law, after the expiration of 
* The Ruſſians the time agreed on, the Servant was to be manumitted, 
having ſeized and that not without Gifts, like Londons Freedom ; by 
oa - Exoug the Cuſtom of which the Maſter is always atthe charge of 
and made jz Cloathing, and diſcharging the Chamberlains Fees. By 
their own by te Roman Law, every Son was in ſuch ſubje&ion to his 
Conqueſt, Farther, that before he could be releaſed of this ſubje&ion, 
their Vittory and made Free, he ſhould by an imaginary ſale be fold 


) them . . 
o highly, thar three times by his natural Father to another man, who 


thereupon they galled themſelves by a new name, Slave, which is in their Language Glo- 
01% ; bur in afrer time, (char warmer Climate having thawed their Northern hardneſs, 
and not ripened their Wirs)when they were conquered,the 7talians in derifion call them 
(being chen their Bond-men) Slayes, Sir Walter Rawleigh, lib. 2+ caps 17+ $+ 8: 


was 


—_ 
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was called by the Lawyers Pater Fiduciarins, that is, a 
Father in Truſt, and then be bought again by his natural 
Father, and ſo manumiſſed by him, and then he became 
Free: This Form of ſetting Free was by them called Eman- 
cipatio, Freedom. 

That Roman Darling was to be obtained three ways : Fide leg. 12. 

I. By Birth, * both, or at leaſt one of their Parents —_ S1gonty 
being Free, and ſuch were called Ciwves Originari. * Tut. Inf. 

2. By Gift and Cooptation, when the Freedom was be- 1ib.1.tir. de In 
ſtowed on any Stranger or Nation, and then they were gen.Vid.Franc. 
termed Civitati Donati : And ſo we read, that Czſar took 3!/9in Catilin. 
' in whole Nations into the Freedom. EP 

Laſtly, By Manumiſſion, which was thus : whenas the 
Servant was preſented by his Maſter before the Conſul or 
Pretor, the Maſter laying his hand upon his Servants 
head, uſed this form: of words, Hunc liberum eſſe volo ; and 
with that turning his Servant round, and giving him a 
Cuff on the Ear, he did emittere ſervum & manu : The Pra- Grdwyn An- 
tor laying then a certain Wand or Rod, called Vindi&a, "7 $9": 4 
=_ the Servants head, replied in this manner, Dico eum *®* 3 
liberum eſſe more Queritum ;, then the Lifor or Serjeant ta- 
king the Wand, did ſtrike the Servant on the head, and 
withr his hand he ſtruck him on the face, and gave him a 
puſh on the back ; and after this he was Regiſtred for .a 
Free-man, 'This being performed, the Servant having his 
head ſhaven purpoſely at that time, received a Cap as a 
Token of Liberty. 

Tertullian obſerves, That at this time of their Manu- Tertullian. de 
miflion, the Servants received from their Maſters a white !*/- Can. 
Garment, a Gold Ring, and a new Name added to their 
former. 

By the Laws of England every Subje& born within the 
Kings Dominions, isa Freeman of this Realm, as appears 
by the Grand Chartar, cap. 14. yea, though he be a Bond- Hagna Charts 
ſlave to a Subje& : + But a Stranger born is no Freeman, rh 
till the King have made him a Denizen, in whoſe power things vide po- 
= without the help of any other, one may be made ſee 5. g. 

ree. 

To be a Freeman of the Realm, the place of Birth, is 
held more conſiderable than the Quality of the Perſon ; 
yet by the opinion of Huſſey Chief Juſtice, and in Calvins x x, ;. fol. 4. 
Caſc of the Poſt Nati, it is held for Law, That if Ambaſ- 

ſadors 
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_ fadors of this Realm have Children-born in France, or elſe 
where, the Father and Mother being natural born Sub- 
jeas, the Children are Free of the Realm of England : But 
if either the Father or the Mother of ſuch Children were 

an Alien, then are not thoſe Children Free. 
But the Law is conceived to be otherwile at this day, 


| 
| 
| The Statute de Nats ultra mare, 25 E. 3. cap. declares 
Bacons Caſe, the Iſſue born of an Erg/iſh man upon an Engliſh woman, | 
3. Cr0. fol.437+ ſhall be a Denizen ; for upon the conſtruction of this Sta- | ' 
I ns tute it has been adjudged more than once, That if an Eng- 
Ducchy. liſh man marry a Foreigner, and has Iflue by her born be |} { 
yond Seas, the Itlue is a Natural born Subjett. | 
IX. Disfranchiſing by. the Romans, called Capitis dimi- | 
wntio, was threefold, Maxima, Media, and Minima ; the L 
leaſt degree was, when the Cen/ſors pulled a man from a 
higher Tribe down to a lower, and leſs Honourable; or |! 
when by any Cen{ure they diſabled a man from ſuffraging ( 
or giving his Voice in the publick Aſſemblies ; ſuch as |* 
were thus in the laſt manner puniſhed, were termed eAra F}* 
T4i, and in ararios veluti, quiaommia alia jura Civium Roma- : 
norum praterquam tributi & ris conferendi amiſerunt. Gellius [ 
4.Gellius NoB. relates, "That P. Scipio Naſica and M. Pompilins, being Þ* 
Attic.,3.c.17. Cenſors, taking a view of the Reman Knights, obſerved 
one of them to be mounted on a lean ſtarvling Horſe, him- |} * 
ſelf being exceeding far ; whereupon they demanded the |® 
reaſon, why his Horle was fo lean, himſelf being fo fat ? 
0 His Anſwer was, Quoniam ego, inquit, me curo; equum t 
| vero. ſeruns. $ 
Firſt granted By the Ancient Lawsof England, and by the Great Char» || © 
17 7 arr ter, no Freeman ſhall be taken or impriſoned, but by the | 
and fince coz. lawful Judgment of his Peers (that is, by Jury, Peers for 


" firmed aboye Peers, ordinary Juries for others who are their Peers) or 
' HSirty times. by the Law of the Land; which is always underſtood by 
' due proceſs of the Law, and not the 'Law of the Land ge- 
nerally ; forotherwiſethat would comprehend Bond-men, 
(whom we call Villains) who are excluded by the word 
Liber ; for fuch Bond-men might be impriſoned at the 
pleaſureof his Lord, buta Freeman neither could nor can, h 

without a juſt cauſs; nor does the Privilege extend to 
rivate Actions, or Suits between Subject and SubjeR, by 
t even berween the Soveraign and the Subjett. Hence 
it is, thatif a Peer of the Realm be Arraigned at the _ 
of 


\ 
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of the King for a Murder, he ſhall be tryed by his * Peers, * The Lord 
that is, by the Nobles. But if he be appealed of Murder #%. and 
upon the proſecution of a Subje&, his Tryal ſhall be by ca@ $5r ke 
.unia= Jury of twelve Freeholders; and as the Grand ſappoſed Mur- 
Charter did, and does prote& the perſons of Freemen, der of vtec Ha 
{likewiſe their Free-hold : For by the ſame Charrer it is ftmgs, ber . 
declared, Thatthe King, or his Miniſters, ſhall our no man 13 Hens. 6 
of his Free-hold without reaſonable Judgment; -and fo it zy. tirle; 
wasrul'd upon a Petitionin Parliament, ſetting forth, that Tryals. * ' 
2Writ under the Privy Seal, went to the Guardian of the. 
Great Seal, to cauſe Lands to be ſeized into the King's 
Hands, and that thereupon a Writ iſſued forth to the 
Eſcheater, to ſeize againſt the form of the Great Charter ; 8Fi: 4, Rv. 
won debate of which, the party had Judgment to be re- 7#1l- m.7. 
fored : the greateſt and moſt Explanatory AR, which 
ſucceeded in point of Confirmation, was that of Edward - 
the Third, the words are, That no man, of whac cfatc + 3-<ap-3+ 
o} condition Loever he be, ſhall be put ont 'of the Lants 
and Nenements, no2 taken, 'oz impziſoned, no2 difin- 
herited, noz put to death, without he be bought co an- - 
ſwer by due pzoceſs of the Law 3 that is, by-the Com- 
mon Law. | 

2. Diminutio media, was an Exilement out. of the City, 
without the loſs of ones Freedom; the words of the Judg- 
tnent or Sentence were, 7ibs aque CF igniinterdico. 

3. Diminutio maxima, was the loſs both of the City and 
the Freedom, and by his Judgment or Sentence was obli- 
fed and limited to one peculiar Country, all other- pla- 
& in-general being forbidden him. 

There was a fourth kind of Baniſhment, Disfranchiſing, 
called Relegatio ; which was the Exilement only for a ſca- 
lon, as that of Ovid's, : 


Adde quod ediftum quamvuis immite minax7ue, Ovid. de Trift, 
| Attamen in pena nomine lene fuit : (13. 2. 
| Quippe relegatus, non exul diccr in illo. s 


The Laws of England in this matter hive ſome reſem- 
dance with thoſe of the Romans ; for Brain obſerves 
lhur Diltinctions. 


F. Specials, 
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In London the © 1, Specials, hoc eſt, interdiftio tals Provincia, Civitatis, 
fame $ cone Burgi aut Ville. 

oy ON 2. Generals, Interdifio totins Regni, & aliquands eff. 
on in the 3. Temporaria, pro duobus, tribus, quatuor, aut pluri- 
name ofthe bus annis, aut. &c,— 

Common Ser- 1 Peryerua, pro termino vitz, &* exilium eff aliquants 
ene +; ©x arbitrio Principe, ſicut in exiliando Duces Hertfordiz 6: 
el againſt Norfolciz, per Regem Richardum Secundum, &- aliquands 
any Cirizen per Fudicium Terre, ut fit in caſu Piers de Gaviſton,; & etiam 
thar ſhall juſt- ;z caſz Hugonis de le Spencer Juniors, qui ambo fuerunt exi- 
ly deſerve io 1; 1.7 Fudicium in Parliamento. So likewiſe was that of 


grear 2 diſho- 1 7, -iſhment of the Earl of Clarendon, whodyed beyond 


nour, 
* 17 Car.2.C2, ved”. 

| . X. Abjuration was allo a Legal Exile, by the Judgment 
Mr. Seldenob- of the Common Law, as alſo by the Satute Law ; and in 
_ _— x. the Satute of Weſtm. the ſecond, cap. 35. he that Raviſhes a 
HenrytheFirſt, Ward, and cannot render the Ward unmarried, or the 
and of other valueof his Marriage,. muſt abjure the Realm ; and this is 
Kings,bothbe- 2 pexeral Exile. And by the Satute made 31 Ed. 1. But- 
_ _ chersare to.be abjured the Town, if they offend the fourth 
ny man accu- time, in {:lling meazled Fleſh ; and this 1s a Pecial Baniſh- 


ſed of a Capi- MENt. 

ral crime done - | 

at Sea, being publickly called Five times by the Voice of the Cryer, afrer ſo many ſe- 
veral days afligned, did not make his appearance in the Court of Admiralty, he was 
baniſhed our of England; Go de mere appurtenant au Roy d' Angleterre, for forty years 
more or leſs, according to his offence. Mar. Clay. fol. 12. 


A man Exild dozs forfeit theſe things. 

1. He loſeth thereby the Freedom and Liberty of the 
Nation out of which he is Exiled. 

2. He forteits his Freedom in the Barrough or City where 
he was free; for he which forfeits the - 2dr: of ths 
whole Realm, forfeits his Freedom in every part. ; 

34 E.1-1H4+ 3. The Law accounts him as one dead ; for his Her 

ulſtrod. 3- may enter, and ſo may his Wife enter into her own Lands, 
part, fol. 188. nd may fue an Action as a Feme ſole. 

15 E.z.Fitzh, 4. He ſhall forfeit thoſe Lands which he ſhall purchaſe 

Petition pl. 2. in the Realm, during his Baniſhment ; for he during his Ba 

niſhmentis as much diſabled to purchaſe as an Alien; for 

fit alienigena by his Baniſhment, and he is obſerved to bs 

in a worſe condition than an Alien; for he is marked with 

irdignatio Principis. *Tis true, he cannot forteir _ 

it 
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Title of Honour, or Knighthood, nor the Lands he had * Ttles Mags 
before Exile, unleſs there - {pecialSentence or Judgnient; ©! _ + 
as that of the Spencers F, : PE. 

- 8 IftheFather be in Exile, this hinders not the Freedom 

of the Son, for the ſame is not a thing deicendable; for 

b & ſhould it be fo, then the Baniſhment of the Father would 

» | make a Forfeiture of the Freedom ; but the Son has this 

b | Freedom by his own Birth, as a purchaſe, and no: by the 

» | death of his Father by deſcent: Like the Caſe where F.S. 

+ K hath many Children, and then he confeſſeth himſelf a 

f 8 Villain to F. D. in Court of Record ; yet his Children for- 

d & merly born are Freemen, and no Villains ; the reaſon is, 

becauſe they were free by their own Births; but the Inhe- 

t | ritance is inthralled, becauſe it is to come to the Heir by 

n | deſcent. 

4 XI. A Free-man of a City or Borough may be made | 

e | divers ways, as my Lord Coke obſerves, 8 R. fol. 126, 

1s I: By rvice. Caſe Ciry of 

t- 2. By Birth, by being the Son of a Free-man. —_ 

n 3- By Purchaſe or Redemption. 

h- At Briftol by Marriage. 

Sir Fobn Davies in his Iriſh Reports obſerves the ſame p41, 12. 

for Law. St. Paul was born at Tarſus in Cicilia, which was 

under che obedience of the Remans, by virtue of which he 

vs | challenged the priviſzge of a Roman Citizen; but it was 

accounted no more than a National Freedom; like that of 
Calvin, who claimed the general Freedom of an Engliſh- 
man, being born in Scotland, but under the obedience of 
e | theKing of England; but that challenge made not St. Pan! 
free of the private Cuſtoms, Privileges, and Franchiſes of 
re  - Rome, no more than Calwvir's Birth made him a free Cirizen 
he Wl '- of Zonden, to the particular Cuſtoms of that City. | | 
-The King, by his Letters Patents, cannot make one a King Edward 
air Y Free-man of London; * yer he may thereby make him a the 3*grarts 


ds, | Free-manof his Kingdom. ——_— 
Faicount de 


Luca an Apothecary of the City of London, qund ipſe omnibus libertatibus quas Cives Civitas * 
ſe ts predifP habent in eadem Ciuttate alibi infra Regrum Ang! noſtrum habeat, gauleat (7 uta- 
a- BY fr, ce Rot, Pat.32 E, 3. in the Tower; yer it was held, That this Grant did nor 
or make him a Free-man of the Cicy, for it cannot be arrained but by one of thoke ways, 
be Caſe of the City of London, Co. 8, Report. : 


If one be born in a City, of Parents that are not Free, 
the Chilq hereby is no Citizen by Bicth; and if one be 
41 born 


_ 
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born of Free Parents out of the place of Priviledges, as 
London, &c, he yet is a Free-man by Birth ; yer in the 
Charter granted to Yarmcnth, the words were, Conceſſimus 
Bitrgenſibus de Magna Yarmutha de willa pradift. oriunds, 
that they ſhould have ſuch and ſuch Liberties : ſo that 
ſpecial words may alter the caſe. 
Londen had many Royal Franchiſes granted them from 
time to time, and were often by former Kings ſucceſlively 
Confirmed by confirmed, nor wanted they aſhare when the great Char- 
Magna Charts, ter was granted, to have their ancient Liberties ſecured; 
Cap. 9» nor weretheſucceeding Princes ſlack in their Royal Grants 
_ art. 7 R« nd Confirmations ; but eſpecially Richard II. who inPar- 
** 37* liament granted and confirmed to them all their ancient 
Cuſtoms and Liberties, with this Clauſe, Lices uſi non fur- | 
rint vel abuſi fuerint ; and notwithſtanding any Statute to 
g E. 2. cap. 2, the contrary, amongſt the number of their many Privi- 
29 E.3.cap.2+ Jedges,the Freedom of the ſame was accounted of no ſmall 
27 E.z-cap}lT. ;mportance, ſince in divers Parliaments it was very much 
7 H. 40a 1. .imed at, and endeavoured to be impaired ; but at laſt 
9 H. 4. this ey obtained a moſt gracious and Royal Confirmation in 
AS is nos Parliamentof their ancientLiberties, amongſt which it is 
printed. declared, That no Merchant being a Stranger to the Li- 
berty. of the ſaid City, ſhould fellany Commodities with- 
in the Liberty of the ſaid City to other Merchant-Stran- 
gers ; nor that ſuch Merchant-Stranger ſhould buy of any 
other Merchant-Stranger ſuch Merchandize within the 
Liberty of the {aid Ciry, without Forfeiture thereof, 1a- 
ving that any Perſon, Lord, Knight, &c. may buy within 
the Liberties of any Merchant-Stranger Merchandizes in 
groſs for their own uſe, ſothatthey do nor ſell them again 
to any other. And as this City by Cuſtom may preclude 
any perſon not being free of the ſame, to fell in ſuch man- 
ner upon ſich pain : fo any other City, which are Bur- 
roughs or Cities by Preſcription within this Realm, may 
havethe like Cuſtom, and the Goods fold or bought by 
{uch, may be ſubjeed to Foreiture, but the fame cannot 
be good by Charter or Grant. 
A compleat Free-man is ſach a one as hath challenged 
—_ -—2 his Freedom, and taken the Free-man's Oath, and is ad 
- 1 KP» mitted into the Society and Fellowſhip of the Free-men, 
Citizens, and Burgefſes, otherwilz he hath but a bare 
right to his Freedom. 
CHAP. 
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CHAP. 


IL 


Of Aliens, as in relation to their Eſtates real 


ann 


1. Of an Alien his ability and diſa- 
bility in the taking and enjoying of 
Eftates real and perſonal. 

IL Of bis capacity in purchaſing, and 
diſability to transfer by an heredi- 
tary deſcent, 

NI. Of the Rules of deſcents, accord- 
ing to the Laws of ſeveral Coun- 
tries. 

IV. Of deſcents according to the rules 

the Common Law of England, 
meal i collateral. al 

V. Of Impediments in one that is not 
= medius anteceſor. 

VI. Of Impediments in one that is 
the medius antcceſſor lineal and 
collateral. 


I, A N Alien 1s one born in a ſtrange Country, under Catuin's 
the obedience of a frange Prince and State,and our Cale, Co. 116.7, 
of the Legiance of the King of England,and can have no real 7elvertan,rgg, 


perſonal, 


VIE. Of the Statute of Natis ultra 
Mare, and of Iues born beyond the 
Seas. 

VIIE. The Lord Coke's opinion, that 
if an Alien has Iſſue twy Sons 
Dinizens, the one purchaſes Lands, 
and dies, the ather cannot inherit 
them, debated and refated. 

IX. Of Foreign Births which do nat 
create a diſability. 

X. Of Aliens not diſabled by Law to 

 bringeither real or perſonal Aﬀtions, 

XI. Of Office that muſt entitle the 
King to an Aliens Eſtate. 

XII. Of ſome particular Immunities, 


and other matters relating to an 
Alten. 


or perſonal Action for, or concerning Lands ; and there- 
fore if he purchaſe Lands, Tenements, or Hereditaments, 
to him and his Heirs, albeit he can have no Heir, yet he 
is of capacity to take a Fee-fimple, but not ro hold; for che 


\ King upon Office found ſhall have it by his Prerogative. 
So it is if he purchaſe Lands and dies, the Law doth LardDyer,28 4. 


caſt the Free-hold and Inheritance upon the King. 

But if he purchaſe or take a Leaſe for years of a Houſe 
or Ware-houſe, which is for the accommodating him as 
a Merchant-Stranger, whole Prince or State is in League 
with ours, hace be may hold the ſame, for that the ſame 
' incident to Commerce. 

And in that caſe if he departs and relinquiſhes the 
Realm, the King ſhall have the fame, fo it is, if he be 
no Merchant, 

LIA The 
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Paſch.29 Eli 


Sir 7ames 


- Crofts Caſe by 
the: Judges, 


32 Ed. 2. 
Cortnage. 5+ 


[ 
Of Aliens, 


for the Law provides him nothing but a habitation to trad 
and traffick in as @a Merchant. 

II. Though he may take by purchaſe by his own Cox 
tratf, that which he cannot retain againſt the King, yet 
the Law will not enable him by an A of its own to tran: 
ter by hereditary deſcent (the Alien dying, his iſſue a De- 
»iz2en born ) the Land will not deſcend, orto take by an 
Att in Law ; for the Law, Quz nibil facit fruſtra, will not 
give him anInheritance or Freehold by an A& in Law, 
tor he cannot keep it. 

1. By Deſcent. 

2. By Courteſie. 

3. By Dower. 

4. By Guardianſhip. 

And in reſped& of that incapacity he reſembles a per- 
fon Attaint, but with this difference. 

The Law looks upon a perſon artaint as one that it takes 
notice of, and therefore the eldeſt Son attainted overliving 
the Father, thoughhe ſhall not take by deſcent in reſpe& 
of his diſability, yer he ſhall hinder the deſcgnt to the 
younger. 

Bur if the eldeſt Son be an 47m, the Law takes no ne 
tice of him, and therefore as he ſhall not take by deſcent, 
ſo he ſhall not impede thedeſcentto the younger Brother: 
As for initance, If there be three Brothers, the eldeſt an 
Alien, thecther two naturalized, and the middle Brother 

urchaſe, and dies without iflue, the younger Brother 
ſhall have the Lands. * 

III. Concerning the Rules of Deſcents, we are not to 
govern our ſelves therein by the general notions of Love or 
Proximity of Nature, but by the Municipsl Laws of the 
Country wherein the queſtion ariſeth ; for the various 
Laws of divers Countries have variouſly diſpoſed themar- 
ner of deſcents, even inthe ſameline and degree of Prox 
mity: For inſtance, TheFather certainly is as near ofkin 
to the Son, as the Son is to the Father, and is nearer in 


Therefore the Law 
will not givehim 


2Report,Rat- Proximity than a Brother, and therefore ſhall be preter- 


ts Caſe. 


red as next of kin in adminiſtration to the Sons Eſtate. 
According to the Jews, for want of iſſue eftheSon, the 


Father ſucceeds, excluding the Brothers, and that _ 
cen 


Book II. 
The like Law is, if he takes a Leaſe of Meadows, 
& Lands, Woods, or Paſtures, the King ſhall have the ſame; 
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been the uſe and conſtruction of the Fewiſh Doors upon $5214, de fucceſ« 
Numb. 27. 9. butthe Mother was wholly excluded. fiomibus apud 

2. According to the proviſion of the Greeks for the ſuc- H*bros, cap. 
ceſſfion or excluſion of the Father, is lefr doubtful. on 
2. Bythe Roman or Civil Law, according to the eſtima- 


tion of the twelve Tables, the Father ſucceeded in the pur- Comment on 
chaſe of the Son for want of ifſue of the Son, under the ton, fo. 


title proximit agnato, and ſo was the uſe; but my Lord poppe 
Coke luppoſes the contrary. intePato wveni- 


But taking the whole Inſtitution of F«finian, the Son entibus. 
ing without iſſue, his Brothers, Siſters, Father, or Mo- ©94»yn 4n- 
ther do ſucceed him as well to Land as Goods, in a kind TO —_=_ 
of Copercenary. Cults 03Je 
4 According to the Laws of Normandy, (which inſome mand. c. de- 
things have a cognition with our Law ) his Brothers are ſcheancres, 
preferred before the Father, (if the Son die iſſueleſs) but 
his Father before his Uncle. 
5- According to the Laws of England the Sons dying 
lans iſſue, or Brothers, or Siſters, the Father cannot ſuc- 
ceed, but it deſcends to the Uncle. 
IV. There be two kinds of deſcent, according to the 
Common Laws of this Realm, : 
I, Lineal, from the Father or Grandfather to Son 
or Grand-ſon. 
2. Collateral or tranſverſed, as from Brother to Siſter, 
Uncle to Nephew, and & converſo : And both 
theſe again of two ſorts. 
1. Immediate, as in lineals from Father to Son, 

_ 2. Mediate, as in lineals from Grandfather to Grand- Grotizs de Jwe 
child, where the Father dyingin the life time of the 5*# a Pacis, 
Grandfather, is the medium d:fferens of the deſcent. Ct: 

Collateral, as in lineal from Uncle co Nephew, or e con- 


ver(0. 
ba this mediate deſcent, or mediate Anceſtor, though 
to many purpoſes ic be immediate ; for the Father dying 
it the life of theGrandfather, the Son ſucceeds in point of 
Gſcent in the Lands immediately to the Grandfather ; 
and in a Writ of Entry (hall be ſuppoſed to be in by the 
father, and not in the poſt & cus., | 
is 15 called a mediate deſcent, becauſe the Father is 
the medium through whom the Son derives his title to the 
Grandfather. 
LI 3 In 
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In immediate deſcents there can be noimpediment, but 
what ariſes in the Parties themſelves : For inſtance, the 
Father ſeized of Lands, the impediment that hinders the 
deſcent muſt be in the Father or Son, as if either of them 
be attaint or an Alien. 

In immediate deſcents, a diſability of being an Alien or 
Attaint, in him that iscalled the medius anteceſſor, will dif- 
able a perſon to take by deſcent, though he himſelf have 
no ſuch diſability. 

In lineal deſcents, if the Father be Attaint or an Alien, 
and hath iſſue a Denizen born, and die in the life time of 
the Grandfather, the Grandfather dies ſeized, the Son 
ſhall not take, but the Land ſhall eſchear. 

Dyer, 274. In collateral deſcents, A. and B. Brothers, A. is an Alien 

Grayes. or Attaint,has iſlue C. a Denizen born, B. purchaſes Lands 
and dies without iſſue, C. ſhall not inherit, becauſe 4. 
which was the medius anteceſſer or medium differens, is uti: 
capable. 

V. But in anydeſcents, the impediment in an Anceſtor 
that is not medius anteceſſor, from whom and to whom will 
not impede the deſcent. 


Courtney'scaſe, As tor inſtance, 'The Grandfather and Grandmother 


Common both Aliens, or attaint of Treaſon have iffue, the Father 
Pleas Coron. a Denizen, who hath iſſue the Son a nataral born Subjet, 
fol 147. the Father purchaſes Lands, and dies, the Son ſhall be 
Heir to the. Father, notwithſtanding the diſability of the 
Grandfather, (and yet allthe Blood which the Father hath 
is derived from his diſabled Parents ) for they are- not 
mediz anteceſſores, between the Father and the Son, but pa- 

ramont, 
The Law does not hinder, but- that an Alien ac of the 
ſame degree and relationof conſanguinity, as natural born Sub 
Jets or Denizens born, the Son, Father and Brother though 
Aliens; the Son, Fatherand Brother-our Law takes notice 
Mich. 1 Car, Of as well as natural born Subjects, andfo it wasadjudged, 
Cro. 3-Parr, for he ſhall be preferred in Adminiſtrationthoughan Alien, 

Caroon's cale. 5 next of kin. h 
But in caſes of I»heritance the Law takes n0 notice of bim 
and therefore as he ſhall not take by deſcent, ſo he ſhallnot 
| impede thedeſcentto the younger Brother : As for inſtancs, 
32 Ed. 2.tit, A. an Alien, B. and C. naturalized by Act of Parliament, 
Coxnage. 5 (Brothers) B. purchaſes Lands, and dies /me prote, C. 

* * inherit, and not 4. A 4, 
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A. an Alien, B. and C. his Brothers both naturalized gy; cafe 
by A& of Parliament, B. purchaſes Lands, and dies with- 15 Car. 2.in 
out iſſue, the ſame ſhall not come to 4. nor to his iſſue, Com. Bane, 
though a Denizen, but ſhall come to C. and his iſſue ; 
the Law taking no notice of A. as to impede the ſucceflion 
of C. or his iſfue, though it work a = ro diſability to 


bar the iſſue of A. paralle} to what the Law calls Corruption 
of Blood, which is a conſequent of Actrainder. 

VI. Again, in lineal deſcents,if there be a Grandfather 
natural born Subje&, Father an Alien, Son natural born 
Subje&, the Father is made Denizen, he ſhall not inheric 
the Grandfather ; and if the Father dies in the life of the 
Grandfather, the Grand-child, though born after the Deni- 
zation, doth not remove neither the perſonal nor conſe- | 
quential impediments or incapacity of the Father. 

In collateral deſcents, the Father a natural born Subjeft G4frey and 
has iſſue two Sons Aliens, who are both made Denizens, Bizan's Caſe, 
and dies without iſſue, the other ſhall not inherit him. ane 0 Jace 

A. an Alien marries.an Engliſh Woman, who is ſeized },,",. Gs, 
of Lands and has ifſue, the Father and Mother dies, - yet * is 
the iſſue may inherit the Mother, non obſtante the incapa- 
uy of the Father being an Alien. 

IT. The Statute de Nats ultra Mare, declares the iſſue Te Nati utt}a 
born of an: Engliſh Man upon an Engliſh Woman ſhall be a Mare,2 584.3. 
Denizen ; yerthe conſtruction has been,;though an Engliſh 2 Car.in rhe 
Merchant marry a Foreigner, and has iſſue by her born Durchyin Sre« 
m__ | = _ Fas iſſue i a —_— = Subjet. ea's Cale: 

ut-if an.Engliſh Woman go beyond the Sea, and there ,; car. r.cy 
marry an Alien, and have iſle born beyond the Sea, that _ -*-2 
iſſue are —_ ——_ 4 Cale, 

-» It an Englb Woman marries an Alien beyond the Seas, ,, 
and "wang into England and has iſſue, they are not _— a 
Aliens, but: may. inherit. 
- My. Lord Cake in his Commentaries on Littleton, ſeemsto Con.Lir. fil.$s 
opinion, That if an Alien has iſſue ewo Sons born in 
England, one dying without iſſue, the other ſhall not in- 
herit him. But the Law isotherwiſe taken at this day, as 
I conceive the reaſons that have been given, are, 

I. Though the deſcent from one Brother co another Per L. C. F. 
Brother be a collateral deſcent, yet it is an immediate deſcent, H##lesin Rants 
and conſequently if no diſability or impediment can be ſe Cale, 
found in thers, no impediment in another 4;ceſtor will hin- 

&rthe deſcent between them. That 


That this is an immediate deſcent, appears, 
Firſt, In point of pleading, one Brother ſhall derive 
himſelf as Heir to another, without mentioning any other 
Fnceſtor. : 
Secondly, According to the computation of Degrees, 
Brotherand Brother make but one degree, andthe Brother 
is diſtant from his Brother or Siſter 1n the fir/# degree of 
Conſanguinity and no more, by the Laws of England. | 
* 7uft. I.g. tit, According to the Civil Law * , Brother and Brother 
di gradibus Take but one degree, for the Brother is in the ſecond degree 
conſanguinite- from the Brother, yet both make but one degree. 
tis 38. | According to the Canon Law t, Frater & Frater, or Fra 
ng wn Gra ter & Soror ſunt m primo prady. 
queſt. nY '35* And therefore the Laws prohibiting Marriagebetween 
Kindred in the fourth degree, takes Brother and Siſter tobe 
. the firſt degree of the four. 
Zitt. Se8.'20, The Laws of England in computation of the degrees of 


31-E4.3.Gurd. Conſanguinity agrees with the Canon Law, and reckons: 


z16. -- -'"\ [the Brother and Brother to be the firſ# degree. 
Holland's Cale . Herewith agree the Cuſtoms of Normandy *, which, 


died by Lit- -hough in ſome caſes differ from the Laws of England, yet 


* Servienin Herein, and in divers other particulars touching deſcends, - 


. Compres, de-. they agree. | 
-grees inline _ Another Evidence to prove that the deſcent between 
—_ Solerks Brother is immediate, is this, (viz.) the deſcent between 
-Browri's Cafe, Brothers differs from all other collateral deſcents whatſo- 
Mich.” 15563 ever, for in other deſcents collateral the half blood does inbe- 
B. R. contra yt, butina deſcent between Brother the half blood does im- 
ſtr. pede the deſcent, which argues that the deicent is imme- 


on 47. which <tc. 


prefers the. ,>-- The Uncle of the part of the Father has no more of the 
_ Brether of .blood of the Mother, than the Brother by the ſecond ven- 
the half blood ter, the Brother by the ſecond.venter hasthe immediate _ 


—_ wm blood of.the Father with the Uncle (wiz. the Fathers Bro- 


ther) has not but only as they meet in the Grandfather ; 
the Brother of the half Blood is nearer of Blood than the 
Uncle, and therefore ſhall be preferred in Adminiſtration. 

It is apparent, that if in the line between Brother and 
Brother, the Law takes notice how the Father was the 
medium thereof, the Brother of the ſecond venter ſhould 
rather ſucceed tothe other Brother, becauſe he is Heir to 


the Father ; theretore in a delcent between ___ 
W 
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Law reſpeds only the immediate relation of the Brothers as 
Brothers, and not in reſpe& of the Father, though it is 
true, the foundation of their Conſanguinity, is in their Fa- 
ther or Mother. 

Again, if the Father, in caſe of a deſcent between Bro- 
thers, were ſuch an Anceſtor as the Law lookt upon as 
the medium that derives the deſcent from the one Brother 
to the other, then the Attainder of the Father would hin- 
der the deſcent between the Brothers : But the Attainder 
of the Father does not hinder the deſcent between the Bro- 
thers; the reaſon is, becauſe the Father is not ſuch a me- 
dium Or nexws that is looked upon by the Law,as the means 
deriving ſuch a deſcent between the two Brothers : As for 
inſtance of three caſes, two whereof evince the firſt pro- 
poſition, (viz.) 

That although the deſcent fromone Brother to another 
Brother, though it be a collateral deſcent, yet is an im- 
mediate deſcent, and that if no diſability or impediment ariſes 
- them, no impediment in another Anceſtor will hinder 

em, 


The younger Brother has ifſue,and is attainted of Trea- 19 liz. Dyer, 
ns Grayes 
© 


ſon and dyes, the elder Brother has title to a Petition of 
Right, dyes ſans iſſue without a reſtitution, the younger 
Brothers Son has loſt that title ; for though the title were 
'in the Anceſtor that was not attaint, yet his Father that 
is the medinm whereby he muſt convey that title was at- 
taint, and fo the deſcent was obſtructed. 
Henry Conrtney had iflue Edward, and was attainted of 


without iſſue, the Siſters and Heirs of Henry were diſabled 
toinheric Edward ; yet neicher Edward nor his Aunts were 
attainted, or their blood corrupted, yet becauſe Henry was 
the medium through whomthe Aunts muſt derive their Pedi- 
gree and Conſanguinity to Edward, who was attainted,the 
deſcent was obſtructed till a reſtitution in blood. 

But if the Grandfather of Edward had been attainted, 
and not Henry, this would not have hindred the deſcent 
from Edward to the Aunts, becauſe that Attainder had 
been paramount that Conſanguinity which was between 
% and his Siſter, and that is proved by this third 
caſe. 

William Hebby had iſſue Philip and Mary, and was _— 

C 
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Com. placit,Co- 


Treaſon and dyed, Edward purchaſed Lands and dyed — 


ney's Cafe, 


Mich. 4% 4 r. ed of Treaſon and dyed, Philip purchaſes Lands, and oy | 
Eliz. ruled in yichout iflue ; it was adjudged in that cafe, that mor | 
theExchequer ftante the Attainder of William Hobby, Mary ſhould inherig, 
inthe Caſc of | 1 . ws 
Hobby. becauſe the deſcent and pedigree between Philip and 
was iminediate, and the Law regards not the diſability of t 
Father. 

If the. Heir of the part of the Father be attaint, the 
= 6. tpn Land ſhall sſcheat, and ſhall never deſcend to the Heir 
Ferſhay of the part of the Mother ; but if che Son purchaſe Lands, 

and has no kindred of the part of the Father but an 
Alien, it ſhalldeſcend to the Heirs of the part of the Mo- 
ther. 

IX. Thoſe that are born ſub fide, legiantia, obedientia-Dv- 

mini Kepis are not Aliens; and theretore thoſe that were 

Co, 5-Rep. 21. born in Gaſcopn, Nozmandy, Aquitain, Turnay, Cales, 

'Calvin's Cale. Guyan,whilſt-they wereunder the Dominion of the Kings 
of England, were natural born Subjects, and not Aliens. 

Scotland is a Kingdom by union, and therefore thoſe 

that were born in Scotland under the Allegiance of the 
Lord Vaughan, King, as of this Kingdom of Scotland, before the Crown 
[wn So *came united, were Aliensborn, and ſuch plea againſt ſuch 
 /)* perſons was a good plca ; but thoſe that were born ſince 
the Crown. of Englaud deſcended to King James, are 
not Aliens, for they were born ſub fide & legiantia- Domini 
| Regs ; 1o thoſe that are born at this day-in Uirginia, New 
Sir Zobn Bur- Englaud, Warbadocs, Jamaica, or any other of his Maj 
= ger ſties Plantations and Dominions, afe natural born Sub- 
Seas, fil. 102, j-5, and not Aliens; ſo likewiſe thoſe that are bornupon 
- * -* theKing of Ezgland's Seas, arenot Aliens. 
X. But if an Alien bemade an Abbot, Prior, Biſhop, or 
Dean, by the plea of an Alien, we ſhall not diſable him to 
bring any real or mixt action concerning the poſleflions 
that he holds in his politick capacity, becauſe. the ſame # 
brought in autur droit. 
Paſch.31 Eliz. The like Law is for an Executor or Adminiſtrator, be 
C. B. cauſe the recovery is to anothers ule. 
Mich. 5 Jac.in' If an aQion is brought againft an Alien, and thereisa 
GB. _—_— Verdict and Judgment againſt him, yet he may bring a 
t-patf-45: Writ of Errourand be Plantiff there, and that ſuch plea 
is not good in that caſe. 
Though an Alien may purchaſe and take that which he 
cannot keep or retain, yerthe Law hath provided a - 
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before he can be diveſted of the ſame, for untill Xfch. 29 Flix. 


And this Office, which is to gain tothe King a Fee or 9% Fo.29- 
Freehold, muſt be under the Au Seal of E = for a ray Fg = 
Commiſlion nnder the Exchequer-Seal is not tufficient to Pages Caſe,fol. 
entitle the King to the Lands of an Alien born, for the 52 Mere 4. 
Commiſſion's that which gives a ticle to the King, for be- —_ 
fore that the King hath no title ; but in caſes of Treaſon Dyer 282. 4- 
there upon Attainder, the Lands arein the King without lien Stamfords 
Office; and inthat caſe, to inform the Court, a Commiſe Prerogarive 
fion may go out under the Exchequer-Seal. Frag =_ 18, 

XI. If an Alien and a Subje& born purchaſe Lands to king. Sciſing 
them and to their Heirs, they are joyut Tenants, and ſhall ge. 
yn = Aflize, and the Survivor thall holg place till Office =_ verſe 


ayer Cro, 3» 


By the finding of this Office the party is out of poſleſſi- 292.123: 


- On, if the ſame be of Houſes or Lands, or ſuch things as 47. 


do lye in livery ; butof Rents, common Advowſons, and 17 E. 3- fot 
other Inheritances incorporeal which lye in Grant, the 19, Hen. Hills 
Alien is not out of poſſeflion (be they appendent or in —_ 
ome ore if an Information or an Action be brought 
or the ſame, the party may traverſe the Office in that 
m_ where the Action or Information is brought for 
the King. 

And if the King obtains not the poſſeflion within the 
year after the Office found, he cannot ſeize * without a * 29 we 

It is not for the Hononr of the King (an Alien purchaſing cnn Fo 
of a Copy-hold) to ſeize the ſame, for that the ſame is a Stamfords pr. 
baſe Tenure ; and ſoit was adjudged f where a Copy-hold fol. 54+ cap. 
was ſurrendred to F. S. in truſt that one Holond an Alien, 1 __ 
ſhould take the profits thereof to his own uſe and benefit ; Dl arier nn, 
upon an Inquiſition taken, it was adjudged the ſame was King verſ. Hol 
void and ſhould be quaſhed, becauſe che King cannot be land, 
entitled to the Copy-hold Lands of an Alien, nor to the 
uſe of Copy-hold Lands as the principal caſe was. 

An Alien Infant under the age of 21 years, cannot be a Stat. 14. Car. 
Merchant Trader withinthis Realm, nor canhe enter any 2+ <p: 11. 
Goods in his own name at the Cuſtom-houle. 

If an Engliſh man ſhall go beyond the Seas, and ſhall 14» 15 #- 8, 
there become a ſworn Subjectroany Foreign Prince or State, #7 4 
he ſhall be looked upon inthe nature of an Alien, and ſhall 


pL 
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pay ſach Impoſitions as Aliens ; if he comes and lives in 
Evgland again, he ſhall be reſtored to his libercies. 

Mill. 12. Jac, An Alien is robbed, and then he makes his Executor, 
3-part, and dyes, and afterwards the Goods are waft, the Lord 
19.cicedin of the Frafhſchiſe ſhall not have them, but the Executors. 
Sir Thom-Wal* ide Stat. 13 E. 4- 
-<-+o4ahaa All perſonal a&ions he may ſue, as on a Bond, ſo like- 
—rway 199. wiſe for words; for the Common Law according to the 
Monſen 8. 3 ic, Laws of Nations protects Trade and Traffick, and not to 
B. R. have the benefit of the Law in ſuch caſes is to deny Trade. 


Fore, fol.48 1. 

Bur - iens and Denizens are reſtrained by the Stature of $5 Eliz. Ca. to uſe any 
Trade, not having ſerved ſeven yearsas Apprentices within the Realm, Vide the Sta- 
rute what Trades, Trin, 12 Car, 1. at Sergeants-Inn in Fleet: ſtreet by all the Judges. 
Hutton's Reports, fob. 132, but quare that Reſolurion, | 
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IM. What OPer ii 1n Naturalization 
bath in ref” cnce to remove defefts 
- 1; [1-12 @ lineal of collateral 

IV. %.:-"e perſons bern out of the 
Ro2im may inherit by the Laws 
of England. 

V. A Kingdom conquered, and uni- 
ted to the Crown of England, whe- 
ther by granting them a power to 
make Laws, can implicitly create 
in them ſuch a Soeraignty, as to 
impoſe on the Realm of England. 

VI. Of perſons naturalized by a 
Kingdom dependent, whether ca- 
pable of impoſing on one that is ab- 
ſolute, 

VIE. Of Kingdoms obtained by con- 
queſt how the Empire of the ſame 
# acquired, and how the Conque- 
roxr ſucceeds. 
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CHAP. I 
1:7ation and Denization, 


VIIL Ireland what condition it was 


accounted o__ the Conqueſt, in 
reſerence to theNattves of the ſame, 
and whether by making it a King- 
aom, they can create a Foreigner 

as a natural born Subje# of Eng- 
land. 

IX. Of Aliens, in reference to the 
tranſmiſſion of their Goods and 
Chattels by the Laws of France. 

X. Of the Privileges the Kings of 
England, of old, claimed im the 
Eſtates of Fews dying cammorant 
here, and how the ſame at this day 
flands. 

XI. Of perſons born in places annexed 
or clatmed by the Crown of Eng- 
land, how eſteemed by the Laws 
of the ſame. 

XII. Of Denization, and what 19e- 
ration it hath according to the 
Laws of England. 

XIII. Where an Alien is capable of 
Dower by the Laws of England, 
and where not, and of the tctal in- 
capacity = Jew. 

XIV. Whether a Denizen is capable 
of the creation and retention of 
Honoar, by the Laws of England. 


L HE Father and Mother are the fountain of the 
blood natural, and as it is that that makes their 

Iſſue, Sons or Daughters, fo it is that that makes them 
Brothers and Siſters; bur it is the civil qualifications of 
the blood that makes them inhericable one to the other, 
and capable of enjoying the Immunities and Privileges of 
Kingdom ; but that is from another fountain, vis. 
the Law of the Land, which finding them legitimate, doth 
tranſplant them into the Civil rights of the Land, by an 
AR called Naturalization; which does fuperinduce and 


Cloathe 
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Com.Littl.129, 


Coke 3. Infſtit. 
fol. 241. 


cloathe that natural Conſanguinity with a Civil heredi- 

tary quality, whereby they areenabled not only to inherit 

each other, but alſo to enjoy all the Immunities and Pri- 

_ that meer natural born Subjets may or can chal 
enge. 

it According to the Laws of Normandy the Prince 
might »atwralize ; but ſuch Naturalization could not di 
veſt the deſcent already veſted. 

But according to ow Law by no way but by At of Par- 
liament, andthat cures the defeR asif they had beert born 
in England, and no man ſhall be received againſt an A& 
Parliament to {ay the contrary. 

Therefore if the Father an Alien has iſſue a Son born 
_ and then the Son is naturalized, the Son ſhall in- | 

erit. 

If the Father,a natural born SubjeA,has iſſue an Alien who I | 
is »aturalized, the Father dyes, the Son ſhall inherit. 

Hl. Naturalization does remove all that diſability and IN" 
incapacity, Which is in Aliens in reſpe& of themſelves, and F' 
ſo pats them entirely in the condition as if they had been F* 
born in England. 

The Relative terms, as if born in England, is genera d 
uſed to ſupply the ex. defett of the parties naturalized, © * 
ariſing from their birth out of England, and therefore ſhall Þ* 
never be carried to a collateral purpoſe, nor cures a diſeaſe C 
of another nature, as half blood, illegitimation, and the like; t 
but all diſeaſes, whether in the parties themſelves, or fe F 
ſulting from the Anceſtor, it cures. & 
As of Parliament of this nature may be ſo pen'd, as to 0 

& 
an 
or 
bi 
WI 
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cure defects in the Father or Anceſtor, or in the partis 
themſelves, 

If Reſtitution in blood be granted to the Son by AR of 
Parliament, this cures that diſability that reſulted from the 
Fathers Attainder, and that not only to the Son, but alſo 
to the collateral Heirs of the Father ; the true reaſon of this 
is, becauſe the corruption of the blood by the Attainder is on 
of the blood of the Father, for the Sons blood or collateral Het 
was not at all corrupted ; for the ſcope of the At _ 
notice of the Fathers Attainder, does intentionally pro 
_ and remove it, for otherwiſe the ſame had bee 
uſeleſs. 

But in Natvralization without expreſs words, it 07 
n 


of 


ble 
Wl 


” me 
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| no notice of the defects in the Father or other Anceſtor, 
| nor removes them. 


And therefore {ſuch A4#s of Parliamerit as take no other 
notice but of the perſon naturalized's Foreign birth, the ſame 
cures not any diſability of tranſmiſſion Res between 
the Father, Brother, or any other Anceſtor, reſelting from 
the diſability of them without afually naming of them : As 
for inſtance, the Father an Alien, the Son naturalized by 
A& of Parliament, the Father or any other Anceſtor an 
Alien purchaſes Lands and dyes, the Son ſhall not take by 
reaſon of the diſability in the Father, but there may be 
words inſerted in the AR that may take away the impedi- 
ment. 

IV. There are four ways by which men born out of 
_—_ may inherit in England, beſides by the Statute of 

ard the Third, De Nati ultra mare. 

x. If they be born in any Dominion of the King's, 
when he is aQtually King of England. 
"2. oe they be made inheritable by A& of Parliament in 

land. | 

4. If they be born Subje&s to a Prince holding his King- 
dom or Territories as Homager and Leigman to the King 
of pm during the time of his being Homager : So the catuin's Caſe, 
Welch were inheritable in England before 12 E4. 1. though fi. 21.b. 
Mbjecs to the Princes of ales, who were Homagers to 
the King of England. So were the Scotch in Edward the 
Firſts time ; but when once the Homage determines, 
then they become Aliens, otherwiſe Subje&s, and upon 
that bare” Magdulph a Scot appealed * from the Judg- * placir. Fatt. 
ment of his Prince to Edward the Firſt ut Superior Demino 21 Ed. 1. fol. 
Sotie ; but then it muſt be underſtood where ſuch Prince 15%» 157: 

Homager /ſubjetions, and not only infeodations, for 
mother King may hold of the King of England an Ifland 
tTother Territory by cenure, and not be his Subject. 
4 If the King of Eryland enters in a hoſtile manner the 
Territories of another Prince or State, and any be born 
within any of the places or Guards poſleſled by the Kings 

y, they arelooked upon in Law to be within his pro- 
ion, and ſuch perſon born is a natural born Subject 
&f England, but then he muſt be of parents Subjedts f, not F 5 Eliz.Dyer, 
boſtile ; and cherefore a Baſtard born in Tangier is capa- 19% 224+ Pa 
ble of puchaling Land in Ernzland, it his parents were —_— 
ects, V. Thos 


A 


\, 
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00 —_ Titles VI. Again, Kingdoms thatare abſolute under onePrince, 
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Craw winſ. YV. "Thoſe that are born in Ireland, and thoſe that are 
Ramſey, Lord Lot in Scotland are all alike, for their births are within 
4 the Kings Dominions, and they are born under the like 
ſubjeRion and obedience to the King, and have the like 
band of allegiance ad fidew Regs; yet if a Spaniard comes 
into Ireland, and by the Parliament is there naturalized, 
though perhaps this may qualifie and cloathe him with the 
title of a natural bor» Subjet of Ireland, yet it has been 
conceived, that it will not make him a natural born Yb 
ject of England. . 

For the union of Ireland to that of England, is different 
from that of Scetlaud ; for the firſt is dependent, as a King- 


280. 


, My Lord Coke dom conquered, the latrer independent : Though Hemy 


ſoconceives, the Second after his Conqueſt of that Nation, did remit 
denies thar 6. OVEr from England the ancient modus tenendi Parliamentum, 
ver there was enabling them to hold Parliaments, which after was con- 
any ſuch mo- firmed by King Fobn; yetthat was by no other forcethan 
du tenendl, hare Letters Patents. Now when a Nation is once con» 


—_ quered, there remains no Law, but that of the Conque 


* ture. Vide his FOUr; and though he may incorporate ſuch conquered Na 


Tit. of Ho- tions with his own, and grant unto them their ancientPar- 
nour, fol. 708, liamentary ways of making of Laws; yet the Conqueror F | 
719718, tO can no ways grantunto them a power, by virtue of ſuch 
_ Grantor Confirmation, as to impoſe upon his own Coun 
try, for he himſelf before ſuch Conqueſt, could not make 
a natural born Subje&t without Akt of Parliament, and 
- moſt certainly his Conqueſt adds nothing to his power, 

though it does increaſe his Dominion. 


of Honour, fol. #4 fidem. Regss,there the Adts of each other are reciprocats, 
213. in Scot- and one naturalized by the Parliament of Scotland, is 
land, thetitle naturalized in England, becauſe'Scutland is a Kingdom ab 
—_ _ ſolute, and yet in the Caſe of Craw and Ramſey it is thers 
Franz 3. held, That an Alien naturalized in Scorlend remains al 
bernie Rex;bur Alien notwithſtanding; but Ireland is a Kingdom depe 

infreland,4ng- dent and ſubordinate to the Parliament of England, 10t 
he, Sctie. the Parliament in England can make an At to bind 1 


Note, Scotland ' : k 
as Dom. land, but note converſo. Now to be a Nativeof Ireland, 


nionbelonging the ſame as to be born in Ireland, but that is by the La® 
to the Crown of Ireland; but to be born in Ireland, and to be the fame 


of England,but a5 to be born in England, muſt be by the Laws of Eng 


robs of But there is-no Law that hath enabled them with juch 


powel 


F where Servicude is mixc and mingled with ſome perſonal . 
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wer as to-haturalize further than their own Laws ex- 
tend; but'the Law of 7re/and does not extend into England, 
therefore -Naturalization in Ireland operates only in Ire- 
land, becauſe of the failure of power. 

VII. Again, Kingdoms that are conquered,the Empire 
of the ſame may be acquired by the Conqueror, only as ic 
isin a King, or other Governour, and thenthe Conqueror 
only ſucceeds into his right, and no further *, or allo as « p,,. , 
*is in the People, in which caſe the Conqueror hath Em: ir is OE 
pire, ſo as that he may diſpole of ir, or alienate it asthe King ar this 
People themſelves might ; for *txs one thing io inquire of the day cannor 
thing, another of the manner of holding of it, the which arc = Y = 
applicable not only to corporal things, but incorporal —— of 
alſo : For as a Field is athing poſleſled, fo is a paſſage, an Parliament, 
a&, a way ; but theſe things ſome hold by a full right of for they 
property, others by a right of uſutructuary, others by a _ right 
temporary right. Again, by the will of the Conqueror, — 
the Kingdom or Republick that is ſo conquered,may ceals ir, Co. 4. Inftir. 
to be a Kingdom or Commonwealth,either fo that it may f#l- 357. nor 
be an acceflion of another Kingdom or Commonwealth, £22 he grant, 
as the Roman Provinces, or that it may no ways add here- OO + 
toany Kingdom or Commonwealth, as if a King waging wicationibus,ty 
War at his own charge, ſo conquer and ſubje& a People patronationibus 
to himſelf, that he will have thens governed, not for the Eccleſrarum 
profit of the people chiefly, but of the Governour, which _ Js =_ 
5 a property of that we call Herile Empire f, not of Civil; qralizm moon 
for Government is either for the profic of che Governor, cellar. 7ufti- 
or for the utility of the Governed ; this hath placeamong <7- nor mers 
Free-men, that among Maſters and Servants. The People © = eh 
then that are” kept under ſuch command, will be always ty more, ay 
for the future not a Commonwealth, but a great Family : which are in- 
hence it is that we may plainly underſtand, what kind of feparably an- 


Empire that is, which is mixt of Civil and Herile, thar is, _ ro A 
bd y . . T Impei Tun 4* 
wk ror if the People are deprived of Arms, com- /iud et ob uti- 


manced to have no Iron bur for Agriculture, to change /itatem ejus 


their Language and courſeof Life, and abſtain from theuſe 4 7:giter, hue 

of many of their Cuſtoms, to be confined * to their own = —_ oo 
A BIT TT 

Houſes, Caſtles, or Plantations, not wander abroad to bs ids inter d,- 


governed by luch Laws as che Conqueror ſhould cranſinic mins G4 ſer- 


& Republica. * Caſe of the Eafl of Shrewsbury on the Scar, of 28 1; 3 of gre mom 
6 XG » 


& loft. preſcribes, fol 354- 
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* or elſethey tothem *, all which are the. tokens of a Nation by Con- 

—_ _— queft made ſubordinate to the Conqueror, amt are | 
op _ 4" Herile, and part Civil ; and chough they may remain a 
.m. 175. Ariovi- Kingdom, and abſolute within thetnſelves as to the mas 
tus apud Ce- king of Laws, tothe obliging eachother, yet they can no 
ſarem, jus eſſe yy275 impoſe on their GE , for though that betrus 
ſens, #2 Which in Qinrillien is alledged on the behalf of che The 
quos viczſſens bans, That that only is the Congqueror's which he holds 
quemadmodum himſelf ; but an incorporeal right cannot be hblden, and 
vellent impera- the condition of an Heir and of a Conqueror is different, 
_ _ becauſethe Right paſleth to the former by thedeſcent, but 
>*.* only the zhing to the laſt by virtue of the Conqueſt. But 
certainly that isno objection, for he that is Mafter of the 
perſons, is alſo Maſter of the things, and of all right which 
+ Leg. qui in does belong to the perſons; for he that ispoſlefted t, doth 
ay are not poſſeſs forhimſelf, nor hath he any thing in his power 
+ # who hath not himſelf; and fo it is, if he leaves the right 
Leg. Jud. de Of a Kingdom to a conquered people, he may take tohim- 
Adult, ſelf ſome things which were the Kingdom's, for it isat his 
pleaſure to appoint what meafure he will to his own Fa- 
vour: from hence it is we may obſerve what fort of Em- 

pire that Kingdom is at this day. 

VII. Now teland before the fame became united tothe 
Caltin's Caſe, Crown by the Conqueſt of Henry the Second, the Natives 
lib. 7. fol. 23+ were meer Aliens, and out of the protection of the Laws 

of this Realm; yet when once they became a conquered 
People, and ſubjet to the Crown of England, and united 
ad fidem Regs, then did arife their Allegiance, but that 
Union neither made them capable of the Laws of England, 
nor of their own, till ſach time as the Conqueror had fo 
declared them : now what do they deſire in order to re- 
vive their Government? Firſt, they humbly beg of King 
Henry the Second, that ſince he was pleaſed that they 
ſhould remain as a diftint Dominion, that their ancient 
For ata gene- Cuftoms or Uſapes ſhould nit continue; that he would be leaſed 
ral Council at or ordain, that ſuch Laws as be bad in England * ſhould be of 
Eaſſels of all fxce, and obſerved in Ireland ; purſuant towhich he grants 
— them power to hold Afſemblies by the three Eſtates of the 
1170. Eccle- Realm, and that they ſhould be regulated according to the 


clefiaſtical Inſtitution and manner of the Parliaments in England, 


Laws of Eng- nd 
land were Aabliſhed, and made of force in Ireland, Geraldus Cathbrenſis Topographis 


[tibernie, lib. 3. cap, 18. * Pat. 8 E, I: M.13- Hibern. ſhould 
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ſhould have the benefit of Magna Charra, and other the | 
it Laws of England*, and by ſach means putthem into * Matthew 
fo ethod of governing themſelves according tothe known _ - nb Þ 
ways of Evglandard to make ſuch Laws as ſhould bind a- is ne 
mong themſelves ; and by following the example of thoſe ab omnibus ſunt 
of England f, their Judgment might be ſuperviſed, and grat? accepte. 
corrected according to the Juſtice and Laws of Englazd, Log = + 
by Writs of Errour, Appeal, and the like *. 33 Blix. Coby 


; F 7. part, fol 23. 
Calvin's Caſe, * Rely Placita Parliam. pag. 192. to 20ſe 


Now here is no continuing or reviving their ancient 
Government, but the introducing a new one, part Civil, 
and part Herile, norindeed had ny beforeany ſuchthing 
4 a Parliament there, or general Afﬀfembly of the three gjr 7kn Da- - 
 Þ Eſtates; for when Henry the Second went over, there wes on the 
' | were ſeveral Kings or Scepts, who had their ſeveral and Conqueſt of 
diſtin Afſemblies; but when they ſubmitted, this great 74/45 193» 
Aſſembly of Eſtates which he conſtituted, wasa colle&ion '*Þ *5 
| | out of all of them, for their future well Government; ſo 
" | that whatſoever modus of Regiment the Conqueror decla- 
red;it was no more than forthe well governing ofthe place, 
and making ſuch Laws as were neceſſary, and proper a- 
mongſt themſelves : But for them to impoſe, by virtue of 
an Act of Naturalization, upon an abſolute Kingdom as j ,, Yanghen 
England, without the conſent of the three Eſtates of the fol. ;or. Craw 
fame, ſurely was never intended, much ef effected : the werjus Ramſey: 
caſe is both great, dubious, and curious, therefore quere. 
IX. By the Laws of France all perſons not born under 
the legiance of that King, are accounted Aliens, and if 
they die, the King is entitled to the Eſtate, for all (hall be 
ſeized into his Exchequer or Finances ;. but if they make a 
Will, the Prerogative is diſappointed : Yet that extends 
only to Chattels perſonal, in which Strangers paſling 
through the ſame, have greater Immunities than Aliens 
there reſident ; for Travellers dying without Will, the 
Heirs or Executors ſhall have benefic and poſſeflion of 
their Eſtates. 
-X. The like Privilege the Kings of England formerly 
caimed in the Goods and Eſtates of the Fews after their 
death, if the Heir ſued nor, and paid a Fine to the King 
to enjoy them, as by this Record appears. 
Inratores ſuper ſacrum ſuum dicunt quod predium Mcſua- 
M m 2 giiins 
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glum fuit quondam Eliz le Bland, qui, ec. diem clauſit ex- 
tremum, & quia mos eſt Fudaiſmi quod Dominus Rex omnia, 


389 


__ 5% propinquior heres ejuſdem Fudai finem fecerit pro eiſdem, dicunt 
| Es quod Deominnus Rex dittum Meſſuagium dare poterit cui volue- 
rit ſine injuria alicui facienda, (i ita quod ſit bares ditti Elie, 
finem non fecerit pro Catallis ejuſdem Eliz habends, ec. 
Carm's Cafe, > But whether the' fame is now uſed, may ſeem doubtful, 
Hiobby's Cafe, for the Goods of Aliens eſcheate not at this day to the 
Stephen's Caſe, Crown, but Adminiſtration ſhall be committed to the 
| next of kin. 

XI. By the Laws of France, Flanders, Milan, Sawcy, and 
the Franche Cempte, though poſleſled by ſeveral other Prin- 
ces, yet the Natives of the ſame partake in the Immuni- 
tics with the natural born Subjects of France, and if they 
die without Will, their Heirs claim their Eftates ; the 


never alienated from them, but were always annexed to 


Ailizepl. 24, boing raken and arraigned, the Nerman was found guilty 
ſee Calrins Only of Felony, and the reſt of Treaſon ; for that Norman- 
Caſe 7. Re- dy being.loſt by King Jchn, was our of the Allegiance of 
—_ E4. 3. and the Nerman was accounted as an Alien. 

XIL In France the Kings may there Denizize, 1o like- 
wiſe here in England, but with this difference, the Letters 
of Denization by thoſe of France remove the total diſabt- 
lity and incapacity of the Alien. He 

But in England the Charter of Donation or Denrzation 
is bur a temporary, partial, and imperfe& ametion of the 
diſability of an Alien; for though it puts the perſon Indent- 
zed, as to ſome purpoſes, in the condition of a Subject, 
and cnables a tranſmiſſion hereditary to his Children, born 


after the Denization, yet ic does not wholly remove the 
diſtaſe 


Book m1, 


& Catalla Fudei mortui de jure dare poteris cui voluerit, nif 


reaſon given, becauſe, fay they, thoſe Countries were 


the Crown of Frazce, whoacknowledgesthem to be their 
Subjects to this day. 

But in England it is otherwiſe, for thoſe that are born 
in Gaſcoin, Ncrmandy, Aquitain, and thoſe other Territo- 
ries which were formerly the poſſeſſions of the Crown of 

Wite, This was £7g/and, in which if any had been born when ſubject to 
before the The fame, they would have beennatural born Subjedts, yet - 
Starure of now are eſteemed Aliens ; and ſo was the caſe vouched by 
- _ - Skard, of a Norman, who had robbed together with other 
Pg FR oy Engliſh, divers of his Majeſties Subjects in the narraw Seas, 
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diſcaſe or now-ability, as to the points of deſcent or hereditary 
tranſmiſſion, andreſembles a perſon in calc of an Artainder; Co. 1. Int. 
2nd therefore if he purchaſes Lands, and dies without f#: 2+ 
iſve, the Lord by Eſcheat ſhall have the Lands. 

And therefore in lineal Deſcents, if there be a Grand- 
father natural born SubjeR, Father an Alien, Son natural 
Subje&, the Father is made Denizen, he ſhall nor inherit 
the Grandfather ; and if the Father dies in the life of che 
Grandfather, the Grand-child ( though born after the De- 
nization) ſhall not inherit the Grandfather, for the Deni- 
zation does not remove, neither the perſonal nor the con- 
kquential impediment, or incapacity of the Father. 

So likewiſe in collateral Deſcents ; as for inſtance, the ,-. 1 5;. 
Father a natural born Subje, has iſſue two Sons Aliens, xs Caſe. 
who are both made Denizens, and one dies, the other Hil. 16 Fac- 
ſhall not inheric him. | B. R. Godbolt. 

XIII. The like Law in Dower, a Man ſeized of Lands *75* 
in Fee, and takes an Alien to Wife, and then dies, the 4o x. 8. Dyer 
Vife ſhall not be endowed: But if the King takes an Alien 44+ 
to Wife, and dies, his Widow Queen ſhall be endowed 
by the Law of the Crown. Edmund, Brother of King 
Edward the Firlt, married the _ of Naver, and died, 26 E4- 1. Rote 
| Hand it was reſolved by all the Judges, That ſhe ſhould be #7 *: 
| { <ndowed of the third part of all the Lands whereof her 
 Þ Husband was ſeized in Fee. 
| A Few born in England, takes to Wiſe a Few born alſo 
In England, the Husband is converted to the Chriſtian 
Faith, purchaſeth Lands, and enfeoffeth another, and 
dieth ; the Wife brought a Writ of Dower, and was bar- 
red of her Dower, Quia vero contra juſtitiam eſt quod ipſa Clauſ, 1 H. 3. 
dtem petat, wel habet de tenemento quod fuit viri ſus ex Mem 17-Dorf, 
qo in converſione ſua noluit ei adharere, & cum eo conver- | 
XIV. If an Alien be a Diſſeifor, and obtains Letters of 

iZation, and then the Diſkeifor releaſe unto him, the Co. 1. &ft. fob 
King ſhall not have the Land ; for the Releaſe hathaltered 278. 5. 
theEſtate, and ir isasit were a new purchaſe, otherwiſe it 
Sas if the Alien had been Feoffee of the Dillciſee. 
| And though Aliens are enabled by Charter of Deniza- 
tion to a tranſmiſſion hereditary totheir poſterity ot Lands, 
jet a Denizen is not capable of Honour, nor a tranſmifl- 
lon of the ſame, withour Naturalization by Parliament ; 
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Co. 4- Irflit, for by the Charter of Denization he'is made, quaſi ſeu tan- 
fol. 47% uam ligens, but to be a Member of Parliament, he muſt 

ligens revera, & non quaſi, for by his vecunting a No- 
ble-man, he claims the place of Judicature in Parhament, 
the which he cannot till naturalized by At of Parliament, 

Decreed in and then he may claim as eligible to the ſame, or 
the grand E- other : And the fame Law is at this day in France, where 
ſtate ar Par#, ng Foreigner can hold any Honour or Dignity in the State 
1007+ or any part of the Government. *Tis true, Cardinal Ms 
zarine, who was an Ttalian, held a great ſhare in the fame, 
but it was vi, manu & forti, and was the occafion of intro- 
Vide Monmouth Qucing a Civil War in that Kingdom; and yet the late 
Hiſt.of Franc® Dyke of Richmond Claimed the Honour or Dignity of a 
Fo: bh Peer of France, as Lord of Aubon, but that was a Title rz 
= annexed to the Tenure of that Seignory than-other 

wile. 

And though his Majeſty has been pleaſed to confer the 
Dignity of Dutcheſs of Portſmouth on the Lady ure yet 
the ſame is rather Honorary than a Title confiltent with 
the Laws of England: for though his Majeſty is the Foun- 
rain of Honour, and may call the meaneſt of his Subje&s 
to the higheſt of Dignities, yet it is their Civil qualifics 
tions which make them capable of injoying the Low 
ties and Privileges of Peers, but that flows from another 
Fountain, even the Law ofthe Realm, which as toDent 
zens diſables them to takeſo ſignal a mark of Soveraignty 
without A& of Parliament. : | 
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IV. 


Df Aliens and. Tryals per medietatem, where 
allowed, and where not. 


I, Of the manner of Aliens obtaining 
Tryals per medieratem, at the 
Common Law, and of the Antiqui- 
ty of the ſame. 

Il. Of the making the ſame a Law 
univerſal withing this Realm, as to 
ſome perſons, afterwards general, 
as to 

HI. Of the Writ, and ſome Obſerva- 
tions on the Summons of ſuch an 


Inqueſt. 
IV. of the opportunity loſt or gained 
by praying this Immunity. 


V. Of the awarding of Tales upon 
requeſt on ſuch Enquiries. 

| VI. Where this Immunity does not ex- 
tend in Aliens, and where it does 
in matters Civil and Criminal. 

VII. Of the walidity FF a Witneſs 
Alien, and of an Infidel, 

VIIL The title 4 a Renegadoe. 

IX. Of the benefit of the King's Par- 
don, whether it extends to an 
Alien, whoſe abode is here, but 
happens to be abſent at the time of 


the promulgating. 


_— bilinguis, or per medietatem lingue, by the Com- 


»0n Law was wont to be obtain 


by Grant of the 


King, made to any company of Strangers, as to the So- 
ciety of Lombards, or Almaignes, or to any other Corpora- 


tion or Company ; when any of them were impleaded, the g,,+ pr. c 
moity of = Enqueſt ſhould be of their own Tongue; this Rt, 3+ pal 


Tryal per medieratem in England is of great Antiquity, for 7- 


in ſome caſes Tryals per medietatem was before the Con- rams, fat. 


queſt, Viri duodeni Fure Conſulti, ſex Wallie, totidem Anglie 3 


& Wallie jus dicanto, and as the Conummentator obſerves, it cox. Inft.1 $5. 
duodecim Virile Fudicium. 


was call 


II. This Immunity afterwards being found commodi- 
ous to us 1{anders, became univerſal ; for by the Statute 
of 27 E. 3. cap. 8. it was enacted, that in Pleas before the 
Major of the Staple, it both Parties were Strangers, the 
Tryal ſhould be by Strangers; but if one Party was a Straw 
ger, and the other a Denizen, then the Tryal ſhould be per 
medietatem lingue : But this Statuteextended but to a nar- 
row compals, viz. only where both Parties were Mer- 
chants, or Miniſters 4 the Staple, and the Pleas before the 


Major of the Staple : 


ut afterwards in the twenty eighth 
M m 4 


year 


year of the ſame King's Reign it was enacted, That all 
manner of Enqueſts, -which was to be taken, o2 made 
amounglt Aliens and Denizens, be they Perchants, oz 
ethers, as well befoze the Pajoz of the Staple, as befoze 
any cther Juſtices oz Piniſters : Although the King be 
Party, the one half ofthe Enqueſt or Proof ſhall be Den 
Zens, the other half Aliens, it 1o many Aliens and Foreig- 
ners be in the Town orplace where ſuch Enqueft or Proof 
15 to be taken that be not Parties, nor with the Parties in 
ContraR, in Plea, or other quarrel, whereof ſuch Inqueſt 
or Proof ought to be taken ; and if there be not ſo many 
Aliens, then ſhall there be put in ſuch Enqueſts or Proots 
as many Aliensas ſhall be foundin theſame Town or places, 
which be not thereto Parties, as aforeſaid ; and the rem- 
nant of Denizens, which be good men,and not ſuſpicious 
to the one Party or other. 
But if it be By which Statute the ſame Cuſtom or Immunity was 
tor Treaſon, + made a Law univerſal, although ic be in the Caſe of the 
cortra. Vide King, for the Alien ſhall have his Tryal per medietatem. 
prſieanum: 5+ « Tt matters not whether the moiety of Aliens be of the 
{ime Country, as the Alien party to the Action is; for he 
Dyer 144+ may be a Dutch man, and they Spaniards, French, Walloons, 
&c. becauſe the Statute ſpeaks generally of Aliens. 

IH. The Form of the Venire facias in this caſe is, De V+ 
cnet”, &C. querum una medietas fit de Indigents, & altera me- 
dietas fit de aliegents natss, &c. And the Sheriff ought to 

Stat. 18 Eliz, return twelve Aliens and twelve Denizens, one by the other, 
cap. 079. 3- with addicion which of them are Aliens, and fo they are 
4 ety ina *to be {worn ; bur if this Order be not obſerved, it is hol- 
. tit, Tryal. : 
den as a miſreturn. 

It has been conceived of ſome, that it is not proper to 
call it a Tryal per medietatem Lingue, becauſe any Alienof 
any Tongue may ſerve ; bur that ſurely is no Objeion, 
for People are diſtinguiſhed by their Language, and med:> 
etas Lingue isas much as to ſay, half Erglyb, and half of a+ 
nother Tongue or Nation whatloever; nor matters it of 

Cro. 3. part what ſufficiency the Jurors are, for the form of the Venire 

zo. facias ſhall not be altered, bur che clauſe of quorum quolibet 
habeat 4. &Cc. ſhall be in. 

" Tf both Parties are Aliens, then the Enqueſt ſhall be al 

Engliſh ; forthough the Engliſh may be ſuppoſed to favour 

theiniclves more than Sirapgers, yet when both _— 

(NS, 


a 


— cM + a XA a as wa aw. Ot <6 _m8ﬀ@.. a =» tm 


Book III. Aliens Tryals. 385 
"Aliens, it will be preſumed they will favour both alike, 21 X.6+ 4. 
without any difference. | 

IV. Ifan Aeris party, who ſlips his opportunity, and 
ſuffers a Tryal by all Engliſh, the ſame is nor a Verdict Er- 
roneus; for if he will be ſo negligent as to flip that advan- Dyer 28. 
tage which the Law gives him, it is his ule; for the 
Alien,if he will have the benefit of that Law,he muſt then 
pray a Venire facias per medietatem Linguz, at the time of the 
awarding the Venire facias : But if a neglect of that oppor- 
tunity happens, yet if he prays it after the awarding a ge- 
neral Venire facias, the ſame may be retrieved 1o as it be Dyer 144- 
before the Yenire be returned and filed, for then he may 21 #7. 32, 
have a Venire facias de novo, or otherwiſe he cannot, nor 

he afterwards challenge the Array for this cauſe, if it 

falls out the Juriesare all Denizens ; though Sandford ſeems Pl Coron. r 5g. 
to be of a contrary opinion, for the Alien muſt pray ir at 2)” 357» 
his peril. 

V. If there be a general Venire facias, the Defendant 3 £45 113 12. 
cannot pray a decem Tales, &Cc. per medietatem Linguz upon 
this, becauſe the Tales ought to purſue the YVenire facias: 
But if the Venire facias be per medietatem Linguz, the Tales 
ought to be per medietatem Linguz, as if five Aliens and five , 
Denizens appear on the principal Jury, the Plaintiff may 
have a Tales per medietatem; but if the Tales be general de co.lco-fo.r0q- 
eircumſtantibus, it hath been held good enough, for there 
being no exception taken by the Detendant upon the @- Cre. 3.part, fol 
warding thereof, it ſhall be intended well awarded. 818, 841. 

If an Alien that Ives here under the protection of the 
King of England, and aimity being berween both Kings, 21 zerb. 4. 
commits Treaſon, he ſhall by force of the Act of 1. and 2. Stamford.1 54, 
Philip and Mary, be tryed according to the due courſe of #4 36- Eliz, 
the Common Law, and ſhall nor in that caſebe tryed per me- Pr CAE 
dictatem Lingue. Jalges 

Butin caſe of Petit Treaſon, Murder, Felony, &c, if he 
prays his Tryal per medietatem Linguz, the Court oughtto Vide Lord Dyer 


7 | fol. 144+ the 
——  Caleof Sherily 
where the point is fully handled. Co. Inflit, 3. part, fob. 27+ 


Yet if an Information bs exhibited againſt an Alien, the Myres $57» 
Tryal is not per medietatem, but according to the Common 5477s Cale, | 
Law. 

If an Alien in League bring an action (if there be cauſe) 

the 
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Colivre Coke's the Defendant may plead in abatement ; but if it be. an 


Alien Enemy he may conclude in the action, 
In an action for words the Defendant pleaded Not guil. 


25 Ed.3.cap.8. ty, and faid he was an Alien born, and prayed Tryal per 
28 Ed, 3. 13. medictatem Lingue, which was granted, and at the niſi Prize 


in London, but fix Engliſh men and five Aliens appeared, 
and the Plantiff prayed a Tales de Circumſtantibus per medie- 
zatem Linguz, and it was granted, ſo there wanted one 
Alien, and the Record was : | 

Ideo alins Alienigena de Circumſtantibus per vic London,ad 
requiſitionem infra nominati Julii Czfaris, pro mandato Fuſti 
ciarum de novo appoſito, cujus nomen Þ predict” afplat 
ſecundum formam Statuti, in hujuſmodi caſu nuper edzti Or pre- 
wViſo, qui quidem Furato ſic de novoappoſitns, viz. Chriſtian 
Dethick Alienigeua exattus wenit ac in Furatam lam ſand 
cum allis Furatoribus predict. prizs impanellatis, & Turats 
Furatws fuit, &c. Tt was found for the Plaintiff, and after- 
wards moved in Arreſt of Judgment, That no Tales was 
to be granted de Circumſtantibus, when the Tryal is per me- 
dietatem Linzuz, by the Juſtices of ft prime, by the AR 


Mich. 35. 36. of 35 H. 8. becauſe inthe A it is ſpoken of Free-hold of 


Jurors, and an Alien is not properly faidof any Country,or 
to have any Free-hold ; but —_ adjudged becauſe the 
Statute was made for ſpeedy Execution, that it ſhould be 
expounded favourably, according tothe intent and meanr 
ing of the Makers of the A&; and though in this caſe the 
Tales, was prayed by the Plaintiff, where it ought to have 
been ad requiſitionem Defendents, yet that ſhould be taken 
to be but a miſpriſion, and would be amended. 

VI. If the Plaintiff or Defendant be Executor or Admi- 
»iſtrator, though he be an Alien, yet the Tryal ſhall beby 
Engliſh, becauſe he ſueth in Auter d2oit ; butif it be aver- 


70. 3. part, Ted that the Teftator or Inteſtate was an Alien, then itfhall 


be per medictatem Lingue. 

Shely a Frenchman who joyned with Stafford in the Re- 
bellion, in the taking of Scarborough Caſtle in the Count 
of York, he being taken, was arraigned in the Kings Benc 
upon an Indictment of Treaſon, and the Indictment was 
contra legiantianz ſuam debitam ; and the Inditment was 
rul'd to be good, although he was no Subje&, becauſe it 
was in the time of Peace between the Queen and the French 
King. Burt if it had been in the time of Far, then the 

party 
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ſhould not have been indi&ed, but ranſomed. It was 

likewiſe rul'd there, that the Tryal was good, although 

the Venire facias awarded in York was general, and not de 

medietate Lingue ; for ſuch "Tryal per medietatem Lingae 

does not extend to Treaſons, and the Inditment oughc to 4 Mar, Dyer 

omit the words, Natwralem Domiam ſuam, and begin that 145 

he intended Treaſon contra Dominam Reginam, &c. Hill. 

36 =_ in B. R. Stephano Ferraro d' Game's Caſe in Dr. Lo 


IF an Alien come into this Realm, and be taken 
in Far, he cannot be indicted of Treaſon, for the Indidt- 
ment cannot conclude contra legiantiam ſuam debitam, for he 
never was in the protetion of the King; and therefore he 
ſhall fuffer death by Martial Law, and fo it was rul'd in 
' 13 H. 7. in Perkin Warbeck's Caſe, who being an Aliea 
born in Flanders, feigned himſelf to be one of the Sons of 
King Edward the Fourth, and invaded the Realm, with 
intent to take upon him the Dignity ; who had his Judg- 
ment and Tryal by Martial Law, and not by the Common 
Law of England. | 
VIE The Kingdom of Þel/and was a Dominion ſepara- 
ted and divided from England at the firſt, and came to the 
Crown of England by Conqueſt, in the timg of Henry the gir Joby Da- 
Second ; ads meer Ir;jh were as Aliens, Enemies to the vies Conqueſt 
Crown of England,and were diſabled to bring any action, of Feland, fol. | 
and were out of the prote&ion of the Laws of this Realm ; 12359670 
and five Scepts ofthe Iriſh Nation were only enabled to the 
Laws of England, viz. Oneil de Ultonia, O Molloghlin de 
Media, O Connoghor de Connacia, O Brian de Tholmonio, and 
Ma Marogh de Lagenia, as appears by the Records of the 
Dominion of Ireland, and feveral Grants have been made 
, to the Iriſh, which proves them to be meer Aliens. But 
afterwards, though the ſame was a ſeparate and divided 
Kingdom, yet whilſt they were under the fubje&tion and 
obedience of the Kings of England, it High Treaſon had 
| been committed by an Iriſhman, he might be arraigned, 
| indicted, and tryed for the ſame within England, and by Co. 7. fol. 23. 
/ the Laws of England ; and fo it was reſolved by all the Catvin's Cale, 
| Judges of England in Oruck's Caſe, 33 Eliz. and alſo in 
Sir Fob Perrot's Caſe, That Ireland was out of England, 
and yet that all Trea/ons committed there, were to be try- 
ed in England, and that by virtue of the Stacute of 38 F5; 
(4p, 2 3+ Arthur 
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Arthur Crohagan, an Iriſh man, was arraigned, for 
that he being the Kings Subject, at Lisbon in Spain uſed 
theſe words, I will kill the King (innuendo Dominum Carolum 
Regem Anglie) if I may come unto him, becauſe be us a Here- 
zick; that afterwards he came into England, and was ta- 
ken, and tryed by a Jury of Middleſex, and was found 
guilty; and it was held High Treaſon by the courſe of the 
Mioh. 4 Car. 1» Common Law, for his Traiterous intent, and imagination 
Ero. fol 242+ fhis heart is declared by theſe words, and within the Sta- 
tute of 25 E. 3. he confeſſed he was a Dominican Fryar, 
and Prieſt in Span. | 
14 Elizin the Brafton {ys, that an Alien born cannot be a Witnels ; 
Caſe of the but that is to be underſtood of an Alier Infidel, for the Bi- 
Duke of N®- ſhop of Roſſe, being-an Alien born (a Scot) was admitted 
_ to be a Witneſs, and ſworn. 
4 P+19*279* Yet an Iyfidel may bring an Action againſt anather Mer- 
* 11 H,8;fol.4- chant, or any other however *, and that without contro- 
yerſie. 

The teſtimony of a Renegadce is not to be received at 
this day, by the Laws of any Chriſtian Kingdom or Repub- 
lick; he that hath once renounced his Faith can never be 
believed, therefore he cannot be a Witneſs ; and fo it was 

Hill. 17, 18. rul'd where one Domingeo de Ia Cardre, a Renegadoe, who 
Car.2.in B. R. was {worn, and gave evidence ; afterwards a new Tryal 
Robles verſus Heing granted, his teſtimony was rejected, and he not 


Langton. ſuffered to be {worn, it being at his Tryal proved, that 
he was a Spaniard, and a Chriſtian by birth and education, 
and after became a Few. 

| It an Alien be reſident, and commits an offence, he ſhall 
__ - -=_ have the benefit of the Kings general Pardon; but if he is 
Ci. not in the Kingdom at the time of the Pardon promulgated, 


then he loſes che benefit of the ſame ; for he is no other- 
wile a Subje&, but by bu reſidence here. 
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CHAP 


Df Planters. 


I. Of Poſſeſſion, and its original 
rigbt, 

Il. Of Vacancies natural , which 

. give @ right to Planters. 

IM. Of Civil Vacancies, how far the 
ſame may be poſſeſſed. 

IV. Of Fer ſons expelled, whethrr juſt 
to deny ſuch to plant in places va- 
cant, 

V. Of Planters, whether they have 
a firm right, ſo as to diſpoſe by 
Wit, o on « Ujruluar 
on. 

Vi. Of Planters, wanting things 
nece/Jary for the ſupport of humane 
life, generally conſidered according 
to the Laws of Nature. 

VIL Wherefore one man may natu- 


rally have more than another, and 

| what conditions are annexed tg 

ſuch fortunes, for thoſe that are in 
neceſſity. 

VIII, Whence it is that there was at 
the beginning, and 4 ſtill atacite 
condition of re-aſſuming our Ori- 
ginal rights, in caſe of extreme ar 
natural neceſſity for natural Com- 
munity, 

IX. Of neceſſity conſidered in a Chri- 
ftian Community. 

X. Of the Primitive Communion, 
conſidered in reference to its re+« 
ftritions and limitations. 

XI. Of thoſe things that are dedica- 
ted to God, and holy uſe, whether 


ſubje# to the relief of our neceſſities, 


l | in the firſt Chapter of this Book diſcourſed 

of the Original of Property deducing itsinception, 
to that which we call poſſeflion, or mem, and how the 
fame may be altered by War ; it may not ſeem unneceſſa- 
ry to diſcourſe of the acquiring of Property in the new dif 
coveries of thoſe vaſt immenſicies of America, which being 
prepoſſeſſed, ſeem to deny us legally that title which we 


pretend to. 


Poſſeflion by Law, is eſteemed the higheſt title that 4cpumfil.rgi 


men can pretend to what they enjoy,which is nothing elſe 
but poſitio pedes ; as if the' Ancients had no other ſeal to 
nhrm their Tenures, but the prints of their feer : and 
ood reaſon, ſeeing the mind is nor able ro rake up a place 
well as thz body ; tor many mens wills may concur in 
(wiſhing and liking) the ſame thing, but many bodies 
cannot concur to the poſlefſing it : Beſides the mind can- 
hot ſer an ourward mark on what it likes, thac thereby 
ethers migtic be warned to abſtain from it, all which the 


body properly doth. Abraham and Lot going 


to plant, 
declared 


declared ho more than this, there was room -or Vacancy 
enough ; and therefore, without farther examination or 
ſ{cruple, they knew they might turn to the right hand or 
to the left, to poſſeſs what they would to themſelves. 

II. This Vacancy, which gives us a right to plant, is to 
be conſidered in two reſpeds, 1. Natural, 2. Civil : the 
firſt is in things which may be potted, but actually are 
not, neitherin ty, nor ule; ſuch a Vacancy which 
is vullins in bon, might be occupied by Switzers, who, as 
Czſar ſaith, would fain have changed their rough Hills for 
ſome nearer Campania; and Defarts or places uninhabited 
may be poſſefſed and appropriated to the firſt Planter, and 
that without all controverſie, but eſpecially by thoſe who 
being expulſed from their own Seats or Eſtate, ſeek enter- 
Tacitus Annal. tainment abroad : The Anſebarians in Tacitzs, cry out, As 
13e the Heaven to the Gods, ſo is the Earth granted to Mortals, 

and what ws void # publick : Looking up to the Sun and 
Stars, they did openly as it were inquire of them, Whether 
they were pleaſed im beholding any ground empty, ani without 
Inhabitants, they ſhould rather caſt forth the Sea, and over- 
whelm the Spoilers of the Earth. | 
Ubi nec poſſeſſio TIT. Civil Vacancy, is where it is not abſolutely incor- 
eſt plene in Þ Gorated, as among the roving Arabians and Moores ift Bar- 
«0 bom ory, and other Africans and Americans, who poſſeſs one 
plene in poſſeſ- at 4 q h ' . 4$'r rg 
ſione. place to day, and another to morrow ; thele by their fre 
quent returns, ſhew that they abandon not the places they 
remove from, as derelifia que quis in bonus amplius numerare 
nn vilt ; we cannot fay, that their natural or voluptuary 
intereft in them is no way improved; for Grotixs izems to 
* DeJure Bel- be of opinion *, That if there be ſome Deſert ar barren 
_ liac Pac, lib. ground, the ſame ought to be granted to Strangers upon 
2: caÞ.2+ $+17+ their requeſt, and, ſays he, 1+ « alſo rightly ſeized on 
them, giving this reaſon, For that Lands ought not to 
eſteemed occupied which are not cultivated ; but only,as to the 
Empire, which remains entire to the firſt People, they do no 
offence who inhabit, and manure a part of the Land that 
T Dion. Prſe- lyes neglected f. 


enſes, Orat. 5- © But we muſt preſs this Argument of Grotiws very ten- 


derly, leſt by the ſame reaſon others conclude, that thofe 
Eftates which arc not competently improved, are dereli& 
and occupiable by others, which would introduce perpe& 
tual confutions, and eaſily perſwade cvery man that he 

cou 
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could husband his Neighbours Lands better than himſelf: 


ever this is a clear caſe for all Planters, that thoſe Ref? fatz oft 
waſtes, or aſperi montes, which the Natives make no ul- Gre Moggue of 
of, nor can receive any datnage by their being poſleſſed by 74m. © 
others, may lawfully be impropriated by them. 
IV. Apain, if a Nation or People ſhould happen to be 
expelled out of their own Country, deſire to ſeek void 
laces, or at leaſt ſuch as might not abſolutely endamagea gy _ .- 
People into whoſe Territory they come, they may juſtly ;,, 
mk the reaſon is,for that Dominion or Property might 
introduced with a reception of ſuch ufe which profits * * Serv ad 7. 
ſuch diſtreſſed people, and hurts not thoſe ; and there- Litas rages 
fore the Authors of Dominion are ſuppoked willing rather ,, {hl 
tohave it ſo; but to give away that which we have but a cujus vindica- 
bare right to and no poſleflion, can neither be juſt in the #12, air, nuile 
ver, nor lawful in the receiver. . We have an eminent * me 
Example of this amongſt the Turks ; for the Tartars ha- 
ring over-run the North of 4/ia, and many Nations fled 
from their own Countries for fear of them, amongſt other 
the Coraſines, a warlike People, being thus unkennelled, 
they had their recourſe to the Sultan of Babylon, and . 
peritioned him to beſtow ſome habiration upon them ; 
their Suit, according to the Rules of Policy, he could nei- 
ther ſafely grant nor deny ; to admic them to be Joynt-te- 
hafits in the ſame Country with the poſſeſſed Turk would 
turn to a preſent inconvenience and a future miſchief,and 
todeny them might perhaps edge their diſcontents into Matthew Pa- 
defperateneſs ; therefore inſtead of giving them Gold, he 7%, fob. 851. 
ent them to the Mines, yet ſo as they took ir as a very 
ghar courteſie ; for he beftowed on them all the Lands 
ich the Chriſtians held in Paleſtine,liberally rogive away 
What was none of his, and what the others muſt purchaſe 
fore they could enjoy : Sad was the donation ; for by MatthewParis 
fltue of ghat Conveyance they became Conquerors of fol. 834, 835 
Teuſalem, and of the whole ſtrength of the Chriſtians. 
V. But admitting that Planters may appropriate a Plan- 
ation for their living, whether ſuch may diſpoſe of the 
kme by Will (we ſuppoſing the Poſleſſor having no Heir) 
or that he might ſeem to have but an uſufructuary poſlefi- 
Mill a deſcent had been caſt, which then perhaps may turn 
lame into'a Right t : Wirhout all controvertie the ve- + a; ir is con- 
ty immediate poſſztling and plancing createsa right againſt ſonanc ro Na- 
| all, cure thar my 
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- all, but he that hath Empire there, and that very right 

| mtg ot the party in his life time might have actually Med 
was before un- over to another. Now though the deviſe in the Will ope- 
cerrain,ſhould rates not till after his death, yet the gift is made during 
Pap _— his life ; according as the French have it, Se deſponiller 
ry that.the 74nt que de Yen aller coucher, that is, man firſt puts off his 


conſent which cloathes, and then goes to bed. 

others gave ro 

this arfirſt, ſhould ſtand fixed, eſpecially if there was no obligation, or declaration ar 
+ the- firſt ro.the eontrary, Vide Selden de Fure Nat. & Gen. ad men, Heb. id obligat, 

quod eft ex officio quod legis eft : Bur the ſanRion of a Law ſuppoſes the nullity of a ſtate 

of nature, nor of a right of nature. 


VI. Again, Perſons having arrived in thoſe Territo- 
ries, and planted, but before they have reapt the fruits of 
their labour, neceſlity is found within their Huts, and a 

_ ſupply of chings for the ſupport of humane life is wanting, 
whether ſuch may ſeek the means of ſubſiſtence by the 
Laws of Nature,and in caſe of refuſal (after requeſt) force 

. them from their Neighbour Planter ? Surely that which is 
neceſlary for any natural ſubſiſtence, and neceſſary toano- 


the life which I ſeek to preſerve. There were a dete& in 
Gods creating our natures, ſuch as they are, if he did not 
provide means to uphold their beings, according to the 
_ ,* natural faculties which he hath given them. A goed Mo 
—=E diſtriduit, ther divides her bread among her Children, ſoas a morſe 
at fruftus ve- May come to each; let us therefore judge this caſe by 
njat ſingulis. thoſe rules of Juſtice, by which we judge other caſes : if a 
Father in his Will paſs by a Child or names him, but upon 
falſe cauſes leaves him nothing, he is notwithſtanding by 
the equity of the Civil Law admitted to a Childs part, 4 
legitima, and may form his Action contra Teſtamentum m 
officioſum. Men are all a Kin, and we derive one from ano 
ther, and to let others ſertle in our places, who may juſtly 
expect as much dueto them, for their natural ſubſiſtence, 
as was to thoſe who before went out of the World, to 
make place for them, yea though they aflign them nothing 

at their departure. 

Man were of all living Creatures moſt. miſerable, if he 
might not during this lite have that meaſare, which 
would not have an Ox defrauded of; thus hath eve 
Dunghil-fly a right to live, and to remain inſcRile, Norv 

c 


ther, belongs juſtly to me, unleſs I have mericed to loſe | 
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beſides exiſtence hath ſenſe, and may not juſtly be de- 
prived of that irs chiefeſt felicity, unleſs it be importunate 
to a nobler Creature. 
VII. *Tis very true that no man can pretend to ſhare in 
the Sweat of another man's Brows, or that the Pains and 
waſting of another man'slife ſhould be forthe maintenance 
of any but his own ; nay though it be granted, that thoſe 
Neighbour-planters, who being ſetled before us, and ha- 
- | ving acquired either by Induſtry,or lawful donation, the 
« | fruits of other mens labours, and conſequently muſt enjoy Xenphn in 
more Plenty than a new Comer or Planter, yet all that his Anſwer ro 
they poſſeſs is not properly theirs; for if another by ex- ——— 
> | treme neceſlicy be periſhing, and they have above what 11,7) endl 
f F they can conſume in a natural way, thenthey have no ful- girww, ive in 
a || ler a property in that plenty thanStewards have, and for Barbarzco, ſive 
t | this regard they are ſo called inScripture : The earth till s '" Grecanico 
e | the Lords, and the fulneſs of it is bus, for he made it of bs wo ale que 6+ 
" $f : pus ſummus, 
* | own matter , and for the faſhion of it uſed not our aid ; yea, ngn yer vim, 
vs} tz his Sun which till produces, and bus Clouds which drop fat- ſed ex neceſſi- 
ON neſs: We can only pretend the contribution of a little '-te. Exped, 
| | pains for that which is our natural ſhare ; fo that in plain 0% 
in reaſon we may nor expect to be otherwiſe qualified than 
ot F Stewards, for all that which is not probably neceſlary for 
» ourown ſubſiſtence, or for theirs, who ſubtiſt only by us: 
0- 
{el 
b 
fa 
on 
by 
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Wherefore Lazarus ready.to periſh (not by fault, but by 
misfortune ) had taken Dives his Crums, contrary to his | 
will; yet he had not finned no more than he who takes 7,gu,, 16. 2. 
ſfomerhing which the Lord or Maſter hath given him, cap.12.dub.12- 
though the Steward contradid it : Bur if ir ſo happen, nn. 70. 
that both the Planters are in pars neceſſitate, then melior et 

, 4} condicio poſſidentss ; or as S. Paul's words are, when he ex- 

mJ} cited the Churches Charity and Alms, for the Relief of 

no I the diſtreſſed Members of Chriſt, Net (quoth he) that we 2 Cor. 8.13, 

tly ſhould be Ftraitned, and they abound. 

GY. VIII The willofthoſe who firſt conſented mutually to 

divide the Earth into particular poſſeſſions, was certainly 

ung} fuch as receded as little as might be from natural <quity; 

for written Lawsare as near as poflible may beto be inter- 

Ne J preted by that; and therefore in caſes of ſuch extremities 

50d Þ we are not withour examples, of taking the Goods of one ,,,,;,. t+ ure 

to ſupply the neceflicies of many : And therefore at Sea, getj ac Pacis, 

if Proviions begin to fail in a Ship, every one may befor- lib. 2. cap. 2- 

Nn ccd $ 1, 9 


| ced to bring out openly, what he laid in for his paſlage in 
particular ; ſo a Ship at Sea, having in ſtreſs of Weather, 
Leges humane 1pent her Sails, Cordage, and Anchors, meeting other Vel- 
obligant uti fa» ſels at Sea, may take a ſupply of ſuch as ſhall be wanting ; 
te ſunt, ſcili- hut yet governed according to S. Pau!'s words, So that ſuch 
_ taking ſtraitens not the other Ship. 'So. when the Sea breaks 
cillitatis, in upon a Country, we may dig in the next mans grounds 
to make a bank, without ſtaying for the Owners permiſ: 
ſion, yea, tear down any man's hedge, or fence, when the 
common paſlage is ſtopped : For in ſuch caſes of neceflity 
humane Laws (as is mentioned afore) do not fo much per- 
mit as expound their natural 'equity, andthat which men 
give to thoſe who are ſo innocently diftreſfed, who bor- 
- row life only from the ſhadows of death, Er piſta ſe tem- 
peſtate tuentur, is not properly a Charity to them as a duty; 
and if he be a Chriſtian that gives, perhaps he doth more 
Charity to himſelf than to the Receiver. 

IX. The reaſon of this Chriſtian Charity or Commu- 
nion, is as far above the natural, as Chriſt himſelf was 
above Nature; this requires an equal beating of all pulſes, 
that as Fellow-Members we have a homogeneal ſenſe and 
palpitation ; we are to divide a Cruſe of Oyl, and a few 
handfuls of Meal, with one of Chrifts Flock, with an a- 

Nequicquam bandoned Creature; and what can be in more extremity 
fundo ſuſpiret than a poor Planter in a ſtrange place, deſtitute tor the 
4 preſent ſupports of humane litz? 

" And ſurely the violation of this Jus Charirats, is no leb 
chan theft in thoſe who having excended fortunes, never 
Gefalcare a Gibeunites Cruſt perhaps for a wandring Angel, 
theſe ſteal even the ſhipwrack'd man's picture from him, 
which as his whole inhericance he carried art his back, to 
move compallion, and ly theinfatiable Sea of their Ava- 

rice and Luxury, they wreck him over at Land. 
* Intendituy, MX, Bur this tree primitive Communion had, and hath 
CO its bounds, and its quantum in Contributions, as well as 
euftria, þ nu: the natural, otherwiſe it might be fraudulent, and thie- 
lus ex ſe metus Ving : For they who poſleſs but a little, would contribute 
aut ſpes, & ſe- it all, on purpoſe to ſhare equally with thoſe who pollels 
cart omnes ali- yery much, which would introduce a viſible decay and 
—_ ruine in all ; as Tiberins rightly obſerved * on 2M. Hortals 
ſbi igmavi, oy Þis petitioning an Alms for Auguſtus Ceſar's ſake, Idle 
nebi graves, would increaſe, and Induſtry languiſh, if men ſhowld entertan 
nei, no 
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no hope, nor fear to themſelves, but ſecurely expe&t other mens 
relief, idle to themſelves, and burdenſom to us. 

Wherefore in the midſt of that primitive Communion, 
we find that the Apoſtles went domatim, from houſe to 
houſe breaking of bread, therefore they even then retained 
by their houſes in property; which property is ſuppoſed 
by the eighth Commandment, as well asie is by Chriſtian 
Charity - For no man can ſteal, but by invading theright 
of another ; and as for Charity, it is neceflary he have 
ſomething of his own, to be able-to fulfil its commands, 
and to make a dole at his door; and itis very convenient 
that he give it rather with his own hand, than by ſome pub- 
lick Colle&ors, For Charity x hated moſt with the ſenſe of its 
own ation. Moreover under the Law, Jews were com- 
manded #0 love one another as themſelves; yet this Command 
took not away property then, therefore it takes it not a- 
way now ; notwithſtanding we own the uſe or uſufruct 
of our properties to the diſtreſſed, though our ſelves be act 
the ſame time in diſtreſs ; juſt as we are, commanded, by 
the peril of our own lives, to endeavour to ſecure our 
Neighbours life, which is yet a Charity more cranſcendenc 
than the other, by how much life is above a livelihood. 
And though the various Laws of Countries have variouſly 
provided puniſhment for choſe, who out of meer necefliry 
take ſomething out of anothers plenty ; yet that proves 
not the a& to be ſin, or repugnant to equity or conſcience, 
but rather repugnant tothe conveniency ofthatKingdom 
or Republick where the a is commitred ; and the true 
reaſon ofthe ſame is, leſt thereby a gap might be laid open 
to Libertimſm; belides Reaſon of State, we know, con- 
ſiders not vertue ſo much as publick quiet and convenien- 
cy, or that right which is a alterum. 

XI. We will now conſider choſe things which are Gods, 
which yet are not his in ſuch a ſtrict rigorous ſenſe, buc 
that they lie open-to the exc2pcions ot our juſt neceffiries, 
hence that which is dzvored as'a Sacrifce to him, in caſe 
of neceflity, may be made our dinner, witneſs the action 
of David : Wherefore the conſequence of our Saviour's 
Anſwer was very {trong, when he defended his pulling che 
Ears ofCorn in anothers Field : That if ic was lawful for 
David in his neceſlity to eat that bread, which was provi- 
ded for ths Table of God, then how much more was ic 
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lawful for him and his Apoſtles in their neceſſities to take 
a refreſhing out of that which belonged to man ? By the 
Canon Law, if no other means can be found, the Veſlels of 
the Altar may be fold to redeem thoſe Souls who are en- 
thralled in miſery and Captivity; and istherenot goodrea- 
ſon for it, ſeeing they ſerve but for the Souls of Men, and 


Can. Conciliam therefore the Souls of Men are more precious than they ? 


Toletanum. 


Yea the Sacrifice it ſelf, to what end is it, but to obtain 
a ſtate of piety for us ? 

Upon what hath been ſaid, it may not ſeem an injury, 
if a Planter ( wanting thoſe things for the ſupport of hu- 
mane life) requeſting a reaſonable proportion of his Neigh- 
bour ( having it to Bare ) with an intention to repay, if ; 


Grotius de Fure denied, by force take theſame from him ; for that reaſon 
Bellt ac Pacis, which creates a puniſhment in a fetled Commonwealth 
for the like actions, does in ſuch places fail. 


lib. 2. Cap. 2. 
S. 8, 9+ 
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CHAP. VL 


Df the Jews. 


I. Of Conſiderations touching their 
various and ſeveral Forms of Go- 
vernment down till their total ex- 


"07 thei ft coming into E 
II, Of their coming inty Eng- 
and when. : 


, and w 

II. Of their ftate and condition af- 
ter their inhabiting here, 

IV. Of their Privileges and other 
Immunities in reference to their 
Monies and Charters. 

V. Of their Cheſts and Stars, and 
the manner of proceedings for the 
recovery of their debts, 

VI. Of their Charters and Immuni- 

* ties, and of the confirmation of the 


ame, 

VII. Of the conſequences and incon- 
ventences that fell and were occa- 
ſioned by reaſon of their Courts, as 
to the Eccleſiaſtical Cognizance. 


VIII. Of their power in erefting of 


Synagogues, and of the foundation 

of the Houſe of Converts, now cal- 
d the Rolls. 

IR. Of their Charter obtained of the 

Prieſthood of all the Jews of Eng- 


land. 

X. Of places totally exempted in 
England frotn their Society, 

XI. Of the Endowment of their 
Wives according to the Laws of the 
Fews, and of their power of Ex- 
communication of each other. 

XII. Of the real ſtate and condition 
that they remained in, notwith- 
Standing all their various and ſe- 
veral immunities. 

XIII. Firſt, in reference to their 
perſons, being obliged to wear 
Badges or Tables on their Breaſts, 
a notes of diftinftion, and ha- 
ving entred the Realm, could not 
depart without licence. 

XIV. Secondly, as to their Eſtate, 
the ſame being ſolely at the will of 
the King ; for at their death the 
ſame eſcheated, they could ſue with- 
out leave or licence, the King 
might reſpite or releaſe the ſame, 
and have nothing but what was 
ſolely at the devotion of the State, 
continued ſo till their total baniſh- 
ment out of the Realm. 


I ClInce the remainder of that mighty Nation, which of 
old were elected aPeople peculiar, arenow by him 
that firſt choſe them diſperſed over the face of the Farth, 
and are become the molt politick of Traders now extant, 
having by their induſtry cemented themſelves into the 
principal Revenues aud Traffick ofthe Univerſe, but more 
eſpecially among thoſe Nations who remain in darkneſs 
and in the ſhadows of death. It might not ſeem impro- 
= to examine how their condition ſtcod of old in this 
ation, what advantages and diſadvantages they broughe 
to this Realm, and how the Laws of the ſame ftand in re- 
ference to that People at this day. 
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Aue. de Civit, 
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cap, 2 2s 


Ther. 


At the firſt the Fathers of their ſeveral Families, and 
their firſt-born after them, exerciſed all kind of Govern- 


ment both Eccleſiaſtical and Civil, being both Kings and - 


Prieſts in their own houſes, they had power over their 
own Families to bleſs, curſe, caſt out, diffnberit, and puniſh 
with death, as is apparent by Noah towards Cham, Abra- 
ham towards Hagar and Iſmael, Facob towards Simeon and 
T.evi, &c. In Moſes's days then did this Prerogative of 
Primogenicure ceaſe ; and as Aaron and hisPoſterity were 
inveſted with the right and title of Prieſts, ſo Mofes and 
Foſhus governed the People in a kind of Monarchical 
Authority. 

After Joſhua ſucceeded Judges, their Office wasof abſo- 
late and independent Authority, like unto Kings when 
once they were Eleted ; but rhere were long vacancies 
and chaſmes (commonly) between the ceſlationofthe one, 
and che EleQtion of the other, yea, for the moſt part they 
{eldom choſe a Judge butin the time of great troubles and 
eminent dangers, which being over-paſt, he retired to a 
private lite, much ſymbolizing with the Roman Dictatars, 
and continued with them according to the computation 
of ſome 329 years. In the vacancies ordiſtancies of time 
between Judge and Judge, the greater and weightier mat- 
ters were determined by that great ,Court of the Seventy 
called the Sanbedrim, in which reſpe& the Form of Go- 
vernment may be thought Ariſtocratical; Kings ſucceed 
ed the Judges, and they continued from Saul to the Cap- 
tivity, that is about 500 years, 

From the Caprivity unto the coming of the Meſſiah, 
which is thought to have been 5 36 years, the State of the 
Jews became very confuſed, ſomerimesthey wereruled by 
Vice-gerents, who had not Supreme Authority in them- 
{>lves, bur as it pleaſed the Perſian Monarchs to aflign 
them; they were called Heads of the Captivity, of which 
was Zorobabel and his Succeſſors down to Hoſodia, which 
were thought to have been of the Poſterity of David; 10 
likewiſe the other ſucc2eding ten chief Governours under 
Alexander the Great, -in the laſt of thoſe ten Governments 
departed from the Houſe of Devid, and was tranſlated to 
the Macchabees, who deſcended from the Tribe of Levi,and 
from them ths Soveraign Authority continued to Herod 
the Askalonite his Reign, at which time our Saviour Chriſt 

Was 
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was born according to Facob's Prophecy : The Scepter ſhall Gen- 49+ 10. 
wot depart from Fudah, nor a Law-giver from between bis 
feet until Shilo (that is, the Meſſiah ) ſhall come ; which Scep- 
ter was given to Fudah, that is, to the Twelve Tribes 
from the time of Moſes, and that it was taken fully from 


 themin Herods time, and given to him who was a * Pro- * A Jewis a 


ſelyte, and no ways deſcended from that holy ſtock, for 22me of pro-" 


ſuch was Herod feſſion, nor of 


. We . . . Country or 
Their condition ſince the extirpation of their Com- Nation. Joſeph, 


monwealth, and their diſperſing over the face of the whole Scaliger ex wo . 

Earth, after the ſacking of their Metropolis, is fully re- Caſaxbon. aav, 

lated by Foſepbas, Euſcbixs and others, and what condition, 5%" P32: 19» 

and how uſed in moſt Nations they have been ſince then, 

is fully illuſtrated by Helyn in his Microcoſim. Fol. $68, «6g» 
IT. Whenthey came firſt into this Realm is not certain- 

ly related by any ofthe Hiſtorians in their Writings of the 

Britiſh or Saxon Kings Rejgns; however this certainly ap- 

pears, that William the Conqueror tranſlated the Fews in zplinfted. Vol. 

Roan, from thence to London ob numeratum pretium, for a 3+ pag. 15. 

ſumm of Money given by them to him, who accordingly 

appointed them a placs to inhabit and trade in, which 

being afligned them, they were under the Prote&ion and 

Patronage of the King, and as his meer Vaſlals, their per- 

ſons and Goods being his alone, and that they could dif 

poſe of neither of them without his Licence; and this ap- 


_ pears by that ancient Law related by Sir Henry Spelman. Concil. 623: 


De Jzd#is in Regno conſtitutis. 


Ciendum eft quoque, quod omnes Judzi ubicunque in Stelman Can» 
Regno ſunt, ſub tutela & defenſione Domini Regts ©. 523. 
ſunt 3 nec quilibet eozum alicuti divitt fe poteſt ſubvdere 
ſine Regis licentia, Judzi, & omnia ſua Regis ſunt, Quod 
 quiſquam detinuerit eis pecuniam ſuam, perquirat Rex 
tanquam ſuum p2opzium, ( or detinuerit eos, vel pecuniam 
eozum, perquirat Rex, | vult, tanquam ſnum pzopzium ) 
as Sir Henry Spelman renders it. ; 


III. Theſe people after they had planted themſelves in 
this Iſle, and being thus proteted, drove on the Trade 
and Traffick of the ſame with a mighty hand to ſuch a 
height, that by the end of King Refus's time, they became 
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powerful, rich and numerous, and to that degree ſo zea- 
lous for their Religion, that they not only held open Di- 
putes, but endeavoured to bring over by Monies the poor 
Foh. Brompton, and needy to be of their opinion. So high and infolent 
Col. 1048, were they grown up in a ſhorttime, which continued till 


King Herry the Second's Reign, at which time their con: . 


dition became a grievance to the Nation by reaſon of their 
Opprefſions, Murders, and Inſolencies, which that King 
Gervaſins Do- taking into conſideration, baniſhed the wealthieſt ofthem, 
robernenſis in and the reſt he fin'd at 5000 Marks. The molt pernicious 


his Chronica, 4& of Murder which they were accuſed of, was, That Ge- 


Col: 1493 nerally on a Good Friday they would, if poſlible, get a 


FoxVol. 1, Child of Chriltian Parents, and crucifie him in deriſion 
fol. 305 of his Religion. 

| IV. King Richard after his return from the Holy Land, 

taking into conſideration the neceſlities and ſtraits that 

that expenſive Expedition had reduced him , and being 

defirous to reduce the Monies and Eſtates of the Fews into 

ſuch a condition, as if neceflity ſhould compel him to 


ſeize on the whole; but beforethe ſame could be done, it 


was propounded that theKing declaring his being ſenſible 
Matthew pa. Of the ſtate and condition of the Fews, a mean might be 
ris, fol. 641, found out for the ſetling and peaceable driving of Com- 
Rot. Pat, 4x merce between the Chriſtians and them ; whereupon 
H. B. m.4 Judges were appointed to hold Courts touching the Go- 
4 Inftit. fol, Vermment of the Fews, and their Commerce was appoint- 
254. ed our in theſe words : 
7oh. Brompton All the Debts, Pawns, Mortgages, Lands, Houſes, Rents 
Colle. 1258. and Poſſeſſions ſhall be regiſtred, the Jew ho ſhall conceal any 
Hillinſped,Vol- of theſe, ſhall forfeit to the King his body, and the concealment, 
3+ P46*155* and likewiſe all his Poſſeſſions and Chattels, neither ſhall it be 

lawful to the Jew ever to recover the concealment ; alſo ſix or 


ſeven places ſhall be provided, in which they ſhall make all their ' 


ContratFs, and there ſhall be appointed two Lawyers that are 
Chr:ſtians, and two Lawyers who are Jews, and two legal Re- 
gifters, and —= them and the Clerks of William of the 
Church of $. Maries, and William of Chimilli ſhall their 
Contracts *be made, and Charters ſhall be made of their 
Contracts by way of Indenture, and one part of the Jn- 
denture ſhall remain with the Jew ſealed with his Seal, 
to whom the money is ſent, the other part ſhall remain in 
the Common Cheft, wherein ſhall be thze Locks and 
Kej#, 
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Keys, whereof the two Chziſfians ſhall keep one Key, 
and the two Jews another, the, Clerks of William of St. 
Maries Church and William of Chimilli hall keep the 
third 3 and moreover there ſhall be thze Seals to ict, and 
thoſe whd keep the Seals fhall put the Seals thereto, 
Pozeover the Clerks of che ſaid William, and William 
ſhall keep a Roll of the Tranſcripts of all the Charters, 
and as the Charters Hall be altered, ſo let the Roll be 
likewiſe 3 fo2 every Charter there ſhall be 3 4. paid, one 
moyety thereof by the Jew, and another moyety by him 
to whom the moyety is ſent, whereot the two Writers 
ſhall have 2 4, and the Keeper of the Roll the 3 4. and from 
hencefozth no Contract ſhall be made with, noz any pay- 
ment made to the Jews, noz any altcration made of the 
Charters -but befoze the ſaid perſons 02 the greater part 
of them, if all of them cannot be pzelent, and the afo2c- 
ſaid Chziſtians ſhall have one Roll of the debts and re- 
ceipts of the payment which from hHencefozth are to be 
made to the Jews, and the cwo Jews one, and-the Keepcr 
of the Roll one. MPozeover every . Jew ſhall ſwear upon 
bis Roll, that all his Debts and Pawns, and Rents, and 
all his Goods and Peſleſſions he ſhall cauſe to be enrolled, 
and that he ſhall conceal nothing, as 1s afozeſaid; aud if 
he hall know that any one ſhall conceal any thing, he 
thall ſecretly reveal it to the . Juſtices lent unto them, and 
that they ſhall detcct and ſhew unto them, all falſifiers 
and fozgers of Charters, and clippers of Ponies, when 
and where they ſhall know chem, and likewiſe all falſe 
Charters, 
V. This Cheſt was called Arca Chirographica, or Chi- 
rographorum Fudzorum, and the Notaries and Regiſters of 
them ſtiled, Chirography Chriſtiani and Fudei Arca Chiro- See Purchas's 
graphice London, Oxon. or other ſuch City where ſuch Pilgrimage, 
Cheſts were uſually kept, all their Deeds Obligations, * *© 19+S-7- 
and Releaſes were uſually called Stars and Starra, Star- It's conceived 
rm, Star in our Latine Records, from the Hebrew word the Sear- 
(as Mr. Selden obſerves) Shetar(contracted by the omiſſion — _— 
of He) which fignificth a Deed or Contra. Theſe Stars yur he —_—_ 
were for the moſt part writ in the Hebrew Tongue alone, the Cheſt for 


; : : Weſtminſter 
remained with the Stars of that City, and nor ſo called, as is mentioned Co, 4. Inft. 66. 
Some of them are now extant in the Treaſury of the Exchequer in King Jobns Reign» 


OT 
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orelſein Hebrew on the one ſide or top of the Parchment, 
and in Latin on the other fide or bottom of the Deed af- 
ter the Hebrew. 

If any Chriſtian, became indebted to any Few by ſuch 
Star or Writing put up and reſerved in his Cheſt, and 
paid not his Money at the day appointed,together with all 
the Intereſt where any Intereſt was reſerved, then he ſued 
forth Letters by way of Praceſs againſt him both for the 
Debt and Intereſt under the Notaries or Regiſters hand, 
to appear before the Juſtices eſpecially appointed for the 
Government and Cuſtody of the Fews to recover the 

Vide Fine ſame; but yet ſuch Few could not obtain ſuch Licencetill 

Rolls 6 Zohan. he had paid a Fine to the King for the obtaining of ſuch 

_ Le and 7 Letters, unum Baſantum, viz. Beſantum for every pound, 

ny WL 5. * and ſuch Stars were in the nature of Judgments, upon 
which extents were ſued forth, and the Lands of the 
Debters were ſeizable notwithſtanding, in whoſe hands 

* Fines 9. 7ob. ſoever they came, after the Star was entred into * : And 

memb. 5» if it happened, that any perſons denied their Deeds, or 
any Controverſje did ariſe upon which there was any Try- 
al, the ſame was by a Jury half of Chriſtians, and the 
other of ſix legal Fews. 

Such Starsor Cheſt-Judgments were aflignable to Chri- 
ſtians, together with the extents upon them, and the 

Pat.pars 2 Aflignee might vouch over the Afﬀlignor to Warranty in 
, An» 3+ Hen 3+ ſuch caſe. So likewiſe to the King they might aflign over 
—_— Debts to pay their Taxes. 

VI. As this Politick Prince had provided this mean for 
the diſcovering of their Eſtates, ſo did he from time to 
time award Commiſſions to Juſtices for the Tryal of Caw- 
ſes and Controverſies that aroſe between Chriſtian and 
Few, and granted them divers Liberties and Privileges, 
which afterwards were confirmed by theſe two enſuing 
Charters of King Fobn. 


Chart. 2. Joh. nam Dei gratia, 8&c. Sciatis nos conceſſiſle om- 
a. 49. Charte J nibus Judzis Angliz & Normaniz, libere & honorifice 

. Judeorum An- habere reſidentiam in terra noſtra, & omnia illa de noſtri ; 
yu # omnia illa quz modo rationabilicer tenent in terris | 
feodis, & vadiis & akatis ſuis : 4 quod habeant omnes li- 

bertates & conſuetudines' ſuas ſicut eas habuerunt tem- 

po2e p2edictt Regis H. Avi patris noffri, melins & yo 

ti 
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tius # honozabilius, Ct | querela ozta fuerit inter Ch:iſti- 
mum & Judzum, ille qui alium appellaverit ad querelam 
ſyam dirationandam, Habeat Teſtes, ſcilicet legitimum 
Chiitianum & Judzum. Ct & Judzus ve querela ſua 
Bzeve habuerit, Bzeve ſuum eric ei teſtis, Ec &> Chyi- 
flanus habuerit querelam adverſus Judzum fit judicata 
per Pares Judzi, Ct cum Judzus obteric, non detinea- 
tur co2pus ſuum ſuper terram, ſed habeaut homines pecu- 
niam ſuam & debita ſua, ita quod mihi non diſturbecur, i 
habuerit hzredem qui p20 ipſo reſpondeat & rectum faciat 
de debitis ſuis & de fozisfacto ſuo 3 Ct liceat Judzis om- 
nia quz eis appoztata fuerint fine occaſione- accipere 
emere, exceptis illis quz de Eccleſiz ſunt & panno ſan- 
guine lento. Ct & Judzusab aliquo appellacus fuerit ſine 
teſte, de illo appellatu erit quietus ſolo Sacramento ſuo 
ſyper libzum ſuum, & de appellatu illarum rerum quz ad 
Cozonam noſkram pertinent, ſimiliter quietus erit ſolo 
Sacramento ſuo ſuper Rotulum ſuum., Ct {i inter Chzti- 
fianum & Judzum fuerit diſlentio de accommodatione 
alicujus pecuniz, Judzus pzobatum Catallum ſuum, @ 
Chiifianus tucrum, -- St liceat Judzo quiete vendere va- 
dum, poſſquam certum eric, enum illud-unum annum 
ynum diem tenuiſle. Et Judzi non intrabunt implacicunt, 
niſt cojam Nobis, aut cozam. illis qui Turres noſtras cuſto- 
dierint, in-quozum Wallivis Judzxi manſerint, Ec ubi- 
ctunque volnerint, cum omnibus Catallis eozum ficut res 
noſtrz' p2opziz, & nulli liceat eos retinere, neque hoc cis 
Nohibere. Tt pzzcipimus quod ipft quieti ſint per totam 
Angliam & Normaniam de omnibus Conſuetudinibus & 
Theoloniis & modiatione vini ſicur noſkrum pzopzium Caz 
tallum. Crt mandamus vobis & p2xcipimus quod eos cuz 
ſtodiatis, & defendatis, & manu-teneatis, & pzohibemus 
nequis contra Charcam iſtam de his ſupzadictis eos in pla- 
citum ponat ſuper fozisfacturam nofkram, ſicut Charta 
Regis H. Patris noſfri rationabiliter teſtatur. Teſte T. 
Humf. filio Petri Com. Eſſex. Willielmo de Pereſcal. Com, 
te Pembr. Henr. de Bohun Com. de Hereford. Robert de 
Turnham, Willielmo Brywer. #c, Dat, per manum S. 
Well. Archidiac, apud Marleberg, decinto die Aprilis, 
Anno Regni noſtri ſecundo, 


Johannzs 
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Chatt.2 Johan, 
n.s3 confirma- 
tio Fudeorum 

de Libert. ſuis. 


Cok. 4+ Inſtit, 
fol. 254. 


Matthew Patis 
additamenta, 
fol. 202, 207, 


Of the Jeivs. —&@ Book, 


| me Det gratia, &c. ®ciatis nos conceſliſle, £* 
p:eſenti Carta noſtra confirmaſſe Judzis noſtris in 
Anglia, ut excefſus qui inter eos emerlerint, exceptis hijs 


gui ad Cozonam'# Juſtittam noſkram pcrtinent, & de moz- 


te hominis & mahemto, & de aſſaltu pzzmeditato, & de fras' 
>ura domus, & de raptu, & de Latrocinto, '# de Combuſtio- 
ne, & de Thelauris, inter eos deducantur ſecundum Legem 
ſuam, & emendentur, & Juſftitiam ſuam inter ſeipſos fa- 
ciant. Concedimus etiam eis, quod | quis eozum alium 
appellaverit de querela quz ad eos pertineat, Nos nemi- 
nem compellemus ad teſftimonium cuiquam eozum contra” 
alium exhibendum, ſed > appellato2z rationabilem & ido- 
neum teſkem habere poterit, cum ſecum adducat; © Di quod 
vero opus ſceleratum & apertum inter eos emerſerit quod 
ad Cozonam- noffkram vel ad Juſtitiam pertineat 3 ſicut de 
p22dictis Placitis Cozonx, licet nullus eozum' noffer- ap- 
pellatoz fuerit, Nos ipſam querelam faciemus per Lega- 
les Judzos noſtros Angliz inquiri, ficut Charta- Regis H. 
Patris noſtri rationabiliter teſfatur. Teſte G. filio Petri 
Com, Eſſzx, Willielmo Pareſchallo Com. de Pembr. Hen.' 
de Bohurt Com: de Hereford, Petro de Pratell. Robertode 
Turnham, Willielmo de Waren, Hugode Nevil, Roberto 
de Veteri Ponte. Dat. per manum S. Well. Archidiac, 
apud Merleberg decimo die Aprilis, Anno Regni noftrt 
fecundo, 


VII. This Court being thus ereted for the Govern- 
ment of the Fews, under the colour of the ſame there were 
many evafions found out to avoid the puniſhments which 
they juſtly acquired for their ſeveral delinquencies; and 
therefore when any of theſe Fews were convicted beiore 
any of the Eccleſiaſtical Judges for offences againſt an 
Eccleſiaſtical perſon, or tor Ecclefiaftical things, or for 
Sacriledge, or for laying of violent hands upon a Clerk, 
or for Adultery with a Chriſtian woman, the Conuſance of 
the cauſe was always avoided by the Kings Prohibition, 
becauſe (as was alledged) they had their proper delegated 
Fudges who ſhould and ought to have Conuſance of ſuch 
things ; ſochatif a Few happened to be convented before 
the Judges afligned for ſuch things, upon denial of the 
ſams by the peron alone, the ſimple afle:rion of _ 
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Je and of one Chriſtian without the adminiſtring of any 


Oath, they might have purged themſelves, the proof of 
the Proſecutor being utterly rejected. - 


VIII. By the Canon Law no Few could build or ere a necrer.Gratian 
nagogue ; for if chey did, the ſame was ſeizable into lib. 5. 
Crown : the like was ſo done in the Year 1231. when Swim Concil. 

they had ereRted and new built a curious Structure for a 793: Þ- 725. 
Synagogue, the ſame wastaken into the Kings hand *,andl * Fobn Stows 
d&dicated to the Bleſſed Virgin, and afterwards granted Chron. fol.182. 
to the Brethren of St. Anthony of Vienna, and called St. 4n- 
thonjies Hoſpital ; but yet an old j Synagogue they might T om_ rag 
repair. hwy 

King Henry the Third finding that many of the Jews pcathew Paris 
were converted to the Chriſtian Faith, but yet were not- Hiſt. Angl. fol. 
withſtanding perſecuted by their Brethren, erected a con- 393- 
renient Houle and Church, with all neceflary accommo- 
dations, and called it by the name of the Honſe of Con Conceived to. 
werts, in which place, if any would live a retired life, be the Rolls in 
they had all accommodations granted them for their lives, C#ancery-lane, 
which place continued a Houſe of Alms and Receptacle 
for the converted Fews conſtantly down till 18 EZ. 3. and 
then there proved a failure of fach Converts, and the 

ce became empty and ruinous; whereupon that Prince 
inthe eighteenth year of his Reign granted the ſame Houſe 
to other poor people who had nothing to live on, with the 
benefit and accommodation of the Gardens and other 
things, and an alms of 1 4. a day out of the Exchequer 
to each poor perſon : which place one William de Bunſtal 
ting made Guardian of, and likewile at that time Maſter 
ofthe Rolls, afterwards obtained of that King to annex 
the ſame Houſe and Chappel of the Converts to the Ma- 51 E.3. m,2o. 
ter of the Rolls and his Succeflors for ever. 

The Conſtitution of this Society (when it was in being) g. Concil. Toles 
pm to the Canon Law ; for by that it was de- 4, Gan. 59, 

, reciting : That in regard the companies of evil men 3">2: 

b oftentimes corrupt even the good, how much more then thoſe 2.1 29.0 
Who are prone to vices ? Let therefure the Jews, who are con- qu. 1, 
ted ro the Chriſtian Faith, have no further communion 
lexceforth with thoſe who ſtill continue in their old Jewiſh Rites, 
bf peradventure they ſhould be ſubverted by their Jewiſh S6- 
«ty. Therefore We decree, That the Sons and A” 
0 


from their company, and placed with Chriſtian men an 

fearing God, where they may be well inſtrutted, and grow in 
Faith and Chriſtian manners. And further by the ſame 
Council it was decreed. That if a Jew ſhould have a Wi 
converted to the Faith, they ſhould be divorced, unleſs upon ad 


moniticn the Husband would follow. 


IX. However theſe people having got footing for their 
perſons, ſoon obtained Licence notwithſtanding againſt 
the expreſs Canons, nor only for the ere&ting of Synz 

Rot. Reg. 7o- gogues, bur alſoobtained a Charter whereby was granted 1 
hannss, part 1. oye James of London, a Fewiſh Prieſt, the Prieſthood of all th 
m. 28. Chart. j..s throughout all England, to have and to hold it during 


- rg his life freely, quietly, honourably and intirely, without 


the ſame ax moleflation, trouble, o2 diſfnrbance by any Jew oz EnglidJ 


large. man-tn the exercife thereof, &c. And in the very cloſe of 


the ſame there is alſo granted, That he ſheuld not be in|] 5 
. pleaded foz any thing appertainingg to him but only befozeh 


the King himſelf oz his Chief Juftice, This Charter ws 
made at Roan from whence the Conquerour firſt trank 
planted theſe people into this Realm. 

X. And though they obtained footing-in moſt of the 
great placesof England ; yer fome there were who obtaity 
ed fuch favour as to be cxempred of their Company, # 

Clauſ. 18 Hen. New caſtle, to which Corporation it was granted, That 
== = _ no Jew from thenceforth ſhould remain or refide in their 
1225 Town during the Reign of King Henry the Third or his 
Heirs ; - ſo likewiſe they of Sourhampton, Winchelſey, Wicomt, 
Newberry, Berkhamſted, and other places. 

| If a Fewdyed and left an Infant, the Houſe did eſchext 
Claxf. 5 H.3. to the Crown, until the ſame was redeemed by the Het 
- - —_ at full Age, and in the interim the King might grant the 
{ame till he came of Age, together with all his Goods 
Chattels, Lands, Tenements and Hereditaments, ant 
then upon payment of their Fines they had a ſpecial Wm 

of Reftitution awarded to give them actual poſſeſſion. 

XI. Bythe Lawsof Ergland if a man dyedleaving tt 

| divers Sons,the Lands deſcended to the Eldeſt ; bur a fe 
—_—_— dying, leaving iſſue divers Sons, after the Fine paid Ut 
Hebrevs c. 20, the King, they all inherit Lands, Goods and Charcels it 
& KID 


Book If 
of thoſe Jews who are baptized, and that do not again inoohy 
themſelves in the Errours of their Parents, ſhall be ſeporaty 
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a kind of Copercenary *. So likewiſe by the Law of the * Burthar was 
Realm if a Few dyed ſeized of Lands, his Wite could not —”_ eſta- L 

the Common Law, bring a Writ of Dower; yer lhe ;;,. Juſtices 

might bring a Plaint before the Juſtices afligned for the appointed for 
Fews in the nature of a Writ of Dower, and ſhouldthere the Jews, 
recover, nevertheleſs ſubje& to anſwer the King a Fine, 
nay TR the Husband was converted to the Chriſtian 
Faith f. 


ISS RSA © BB 


f Cob. 1. Inft; 
fol. 31, 32. 
Clauſ. 28. H, 3+ m. 4. dorſo.» Clauſ. 36. H. 3. m. 26. pro quadam Jude. 


The powerof Excommunication was granted the Fews #H 3+ m-3 
to excommunicate any of their own Profeſſion ; but the 
fame could not be done by them without Licence. 
XII. Notwithſtanding all theſe Priviledges and indul- 

Liberties which were granted to them by thoſe Kings 
from the Conquerour to that their Fatal year in 18 E. 1, 
- they were in no other condition but moſt abſolute 

nd-ſlaves and exquiſite Villains ; for their names were 
incolled in the Kings Exchequer for the Fews, and they 35 zz. 3. m. 6, 
confined to live and abide only in ſuch places as thoſe ſe- 
veral Kings or their Juſtices afligned for their Cuſtody, 
ſhould preſcribe and allot them, trom which they mighr 
not remove without ſpecial Licence, but always be reſi- 
dent, that ſo the Kings Officers might on all occaſions 
find both them and their Families, and then as often as 
the Kings _—_— was, were they tranſlated from place ro 
place, and not ſuffered to have any habication but where 
they had a common Cheſt, and where Taxes were impo- 
kd on them, or debts were owing from them to che 
Crown, their Perſons, Wives, Children, Infants, Fami- 

were impriſoned, and ſent to remote places and Ca- 
ſtles, nay baniſhed, executed, and pur to Fines and Ran- 
foms upon all. ſuch occaſions as thoſe Kings chought fir, 
they were ſold either perſon by perſon or in whole fale as 
Bond-ſlaves or Villains in groſs by the King, and mort- 
gaged to thoſe who would accept them as a Pledge, or 
herwiſe advance any Monies upon their Aftignmenr. 

XII. And that they mighr be diſtinguiſhed from o- , 047. wa) 
thers, they were obliged alwaysto bear a Badge and Tx m. yg 
tle on their outmoſt' garments, as well Females as Males, 
where-ever they rode or went, to diſtinguiſh chem from 
Chriſtians, with whom they were to have no intimate 
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communion, nor could the Chriſtians be Servants or Nur. 
les to the Fews in any kind, theirſtateand condition bei 
ſuch, thatthey were all of them meer Slaves and Servants 
to che King in one kind or other. 

' Whenthey had entred the Realm, they were abſolutel 
prohibited to depart without ſpecial Licence, the which 
they hardly and but ſeldom could obtain-; and if they at- 
tempted it, the which they ſometimes would do to avoid 
the heavy Taxes that were laid on them, they were im- 
priſoned and put to ſevere Fines and Ranſoms. 

Clarſ.15. Joh. YTV. As for their real and perſonal Eſtate, it was 
memb. 13+ wholly at the diſpoſal of the King ; for he might ſeize all 


—_— their Lands, Houſes, Rents, Annuities, Fees, Stars, Mort- 

Ebor. gages, Debts, Goods and Chattels whatſoever, and ell, 
grant, releaſe, and give them to whom he pleaſed at his 
pleaſure. 


Clavſ.s Hen.» At their deaths their whole Eſtate, both real and per- 

m. 47. de dome ſgna}, eſcheated to the King ; neicher could their Heirs 

Jager © go: Executors, Wives and Kindred have or enjoy them 
without making Fines, Releaſes, and Compoſitions with 
the King for them. 

And when they had occaſion to ſue or implead any per- 
ſon upon any-account, real or perſonal, they could not 
proceed till Licence obtained, which always was upon 
Fines made; and thoſe very Actions after they were com- 
menc'*t he could ſtay,and the very debts which they proſe 

Clauſ.7 Johan. Cuted for, he might reſpite payment of Principal or Inte- 
Reg. m. 26- reſt, and give what time he pleaſed, nay he could not only 
ym 97 -=_ lower orleſſen the fummsmentioned in their ſeveral Char- 
6-52 ters, but he might releaſe them for ever; and though the 
King might pardon or releaſe a debr, yet he might not- 

* Clauſ-35- H. withſtanding revive *the ſame. And thoſe publick Chelts 
3- m5: 4nſ. the common Repoſitory of all their Fortunes, they often 
ſeized and ſealed up the ſame, and diſpoſed what ofthem 

they pleaſed to the Kingsown uſe, notwithſtanding their 

Charters and Grants of Priviladges, nay forced them 


ſometimes to tax and diſtrain'one another under pain of 


perpetual Impriſonment, Baniſhment, Confiſcation of all 
their Eſtates, and the moſt ſevere Penalties that could be 
inflicted, they living purely under an unceſſant and arbr 
trary will of thoſe ſeveral Kings; and that which was the 
more to be admired, that if they turned Chriſtians, they 
1Mme* 
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immediately  upan tlieir Converſion forfeited all their 
Eſtates to the Crown. ' At length King Edward the Firſt Hilar. An. $2. 
having fought all ways that might be to. reform the exor- # 4 Rot. gs 
bitant Ufuties and Oppreflions which they daily commit- 7,05 = 
ted, did through the earneſt follicitation of the Com- 
mons publiſh an Edid in Parliament for their total and 

univerſal Baniſhment, which accordingly was done, and 

the King at that time ſent his Letters and Letters Patenrs 


409 


' to ſeveral Sea-Towns, reciting, That he had preſcribed 


a certain time for their departure out of the Realm, 
commanding them not to do, nor ſuffer any wrong to be 
done them, but togrant them ſpeedy paſlage at their own Cob. 2. 1aſtit. 
colts and charges. After which prefixed time, - if they ft 507. 
were found refiant within the Realm, they were hang- 
ed*, and ſome of the Rents and Profits of their Houſes * 24th, 
were diſpoſed to pious uſes, but all weregenerally ſeized Weſim. Flor. 
into the Crown, and diſpoſed and ſold to the Engliſh by ##-4n-125 
ſeveral Grants and Sales under the Great Seal of England. * at 
Thus theſe People having by their extraordinary Ulury, ,,._.. 
Extorſions, and a reduced themſelves to be de- o = 7 on of 
ſpiſable, and then baniſhed, and that by a people too with endorſed 
whom if they had continued in love and friendſhip, and Charte c 
improved their Fortunes by the Rules of moderation, the _ _ 
in all probability might have continued and flouriſhed, 4... - 
they having from the ſeveral Kings from the Conque- deorun 
rour down to their Fatal year, as many large Patents of ſis poſt ev 
Liberties and Franchiles granted them, as ever were grant- * — 
ed by any Chriſtian Prince or State fince the extirpation £2, 
of their Commonwealth. . inet 
But notwithſtanding this, yet Commerce and Traffick of the Sale 
having now taught them a more exquiſite way of enrich- their Houlc 
ing themſelves, than by that cruel and biting Trade of 
Uſury, they have now got footing into the Realm, and 
do now flouriſh in as high a manner as of old, (though ic 
& hoped not in that manner for which they juſtly pro- 
cured their total baniſhment out of the ſame ) and ſince 
time hath been ſo kind to them as to deſtroy thoſe Rolls 
and Monuments of their former Cruelties and Oppret- 

ns, and where their Baniſhment was recorded, ( there 

no other footſteps of the ſame, nor of any other 

before 5 Ed. 2. to be found, they being totally loſt > yer 
there are other Records that hays ſufficient Recitals of 


Oo the 
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the ſame as well as Hiſtory toeviticerhe truth, iFinthe 
leaſt contradifted ) ir is hopet] thar if they continue in 
theRealm, thar chey will by their conſtant a&tions con- 
ſilt and do ſuch things as may ftand with the Honour, 
Jaftice, and good of the Kingdom. | 
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nourable and profitable both to 
Prince and State. 

IL The advantages that might ac- 


V. Of the forming of that in Holland 


to thoſe parts. 
Ro * for the libe by the 
Chriſtian King to the ſame 


| [ 

i. of the Advantages and Diſad- 
vantages conſidered, in reference to 
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VI. How Merchants in England 
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IK.' Of their Immunities ſctled by 


Charra. 
X. Of Merchants-Strangers , whoſe 


Prince # in War with the Crown 


of , how to be uſed FL 
tame of War, and the yeaſons why 
Merchants-Strangers ought to be 


aſed fairly. 


XI. Gods brought in by them, the 
Monies raiſed how to be diſpoſed; 
according to the Statute of Im- 
þ loyment. ; 

XII. Merchant-Strangers made De- 
nizens by Parliaments, or Letters 
Patents, to pay as before they were 
ſo made. 

XIIT. What things requiſite that 
make a competent Mer chant ac- 
cording to Law. 

XIV. One Merchant may have an 
Account againſt his Partner, and 
if be dies, no Surutvorſhip to be 
of the Eftate belonging, or acqui» 
red intheir Traffick, 

XY. Of the Immunities which they 
claim by the Cuſtom of Merchants; 
in reference to Exchange. 

XVI. All Subjetts are reſtrained to 
depart the Realm but Merchants. 

XVII. ' Probibitory Laws bind F0- 
reigners according to the Leagues of 
Nations, 

XVIIL The neceſſity and advamage 
that is incumbent on Merchants to 


| preſerve their Marks. 


[Here are certain affairs which ſhould be left to the 
poor and common people to enrich them,but there 


LINMMI 


xe others which they only can execute which are rich ; 
Sthat,at Sea'by way of Merchandizing, which is the moſt 
rohcable in an Eftate, and to:the which they ſhould ar- 
tute morghonour, than ſomedo here at this day. For 
in all Eſtates they have thought it fitting to invite the 
bes by honour tothe moſt painful and dangerousaRti- 
©, the which might be proficable to the publick ; this 

O02 


being 
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Preter merca- being of that quality, that they ſhould attribute more ho- 
ture vſum Na- NOurs to thoſe that deal in it : And if Nobility hath taken 
ves ret milita- its foundation from the courage of men, and from their 
ri, © tutande y1.101r, there is certainly no vocation in the which there 


in mari contra . ; - # 
externam vim 15 10 much required as in this;. they are not only to en- 


reipub. inſervi- Counter and ſtrive amongſt men,but ſometimes againſt the 
reczperunt, 4- four Elements together, which is the ſtrongeſt proof that 
riſter. 7. Polit. :1n be of the reſolution of Man. This hath been the oc- 


_ = cafion that ſome have been of opinion, that they ſhould 


efſe turelam Open this door to Merchants to attain to Neb;Iity, ſo asthe 
reipub. ait T«- Father and Son have continued in the ſame Trade, andto 
cits 5. Hiſt. ſiffer Noble-men,- who are commonly the richeſt in an 


_—_ " Eſtate, to praQtiſe themſelves-(without prejudice to their 
vocant Athenj. Condition?) In this of Commerce ; the - which would be 


enſium, legati more honourable unto them than to be Uſturers and Ban- 
apud Thuczdi- kers, as-in Italy ; or to impoveriſh themſelves indoing $0- 


m9 ga * thing but ſpend, and make conſumption of their For 
demon, fortu» Funes, and never gathering or laying up. 

nas Grecie in INE | 

navium preſidio.fitas fuiſſe predicant, ejus rei muri lignei Themiſtoclis abund? fidtm feterunt, 
idem experientia.ſatis hodie loquitur. Inde Coſmo Mediczo familiare fait d19wm, Non hi- 
bendum porenrem qui potentiz rerreſtri, non ſimul erjam navalem haberer conjuntam. 
Et Hiſpanorum eſt adagiun, Regnum fine portu elle ficur furnum abſque igne : Preterquam 
' quid navigationes cultu; vite,C' artium traduioniColoniarium valetudine,(5 volaptati ſerviunt, 


IT. Hence will grow many advantages both to.thepub-ſſ . 
lick and private: To the publick, for that they.that ſhould | 
deal in Commerce, having Means; Courage, and ſuffici-J | 
ency for this Condud, it would be far greater inthe fur} : 
nithing more Ships to Sea, and better armed, the whichF « 
the State at nzed might make uſe of-for the ſafety of the « 
Publick, and would add to the reputation of the Nationg j 
in all parts, they knowing that. an Indignity or Damagg te 
oftered to ſi:ch, would require fatisfa&tion with a ſtrong 
and powerful hand; the which they cannot do, who being 
poor, and havigg but ſmall ſtocks, or what they borro 
trom Bankers, or are indebted for the Cargo which the 
fead forth, have not the Courage to hazard themſelve 
and their All in an enterprize thatis great, Beſides, fuci 
who have honour, riches, and courage, would keep uptiX 
reputation of their ſeveral Commodities, by the not K 
ſening the Market,the which.the pocrer ſort, to pay Cuſton 
Freight, Bills of Exchange, ang other contingent and mect| 


charge 


(| 
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o- |} charges, which accompanies the importing atxdexporting, 
en | are often forced to mortgage the Cargo to the Bonkers at 
ir | exceflive Uſury, or elſe to ſell for ready Money, for an 
re | inconſiderable gain; nay, ſome rather than their wants be 


n- | known, for ready Money will ſell for Iofs : All which 
would be prevented, if ſuch perſons of value would apply 


he 

at | themſelves to a prudent management of the ſame ; tor 
xc- | whatſoever hazard they run, there would be more gotten 
Id JF by ſuch in two Voyages, than the ſmaller fort in three or 
he | four Voyages, and by that means it would be the occa- 
to }| fion of preventing many expences, or importuning their 
an B Prince with demands, nay, perhaps they might get more 
er at Sea intone year, than in tenat Court. Belides, experi- 
be F ence hath taught, and doth daily manifeſt, that where 
n- | the richeſt have dealt -in this of Commerce, it hath en- 
10- F riched both them and the State under which they lived ; 
ob and at this day the Examples of the Venetians, Portugals, 

Spaniards and Hollanders have made it known unto us. 

ITE. The confideration of which firſt gave light to that 
induſtrious Nation the Burgundians, to procure the Ailo- 
ciation or Incorporation by Fobn Duke of Brabant, of that 
ancient Company of the Adventurers, Ammo 1248. which 
. were'then called the Brotherhood of St. Thomas Becket of 
Canterbury ; which being afterwards tranſlated into Eng- 
land, was by Edward the Third confirmed, and by his Suc- 
ceſſors Henry the Fourth, Henry the Fifth, Edward the 
Fourth, - Henry the Sixth, Richard the Third, and King 
Henry the Seventh, who gave them the name of Mer- 
chant-Adventurers, and from him ſucceffively hath their 
Charter been confirmed down to, and by his Sacred Ma- 
jelty that now is ; and as this Society is of ancient eſtima- 
tion, ſo is their Government very commendable. 

IV. The Society of the Company, trading to the Eaſt- 
Þdies, differs from others, both as in reference to the 
Pecfons and Members which are at this day many of the 
principal Nobility of En2land, as allo for that their Ad- 
venturers run all into many Stocks, and is governed and 
carried all joyntly upon benefit and los ; they were incor- 
porate Amno 1599. and ſince they ſurrendred their Char- 
ter, and accepred a new one, and are incorporated by 
'the name of Governour, and Company trading tg the Eaft- 
tadiee; their Adveatuggrs run all into ons general Stock , 
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and is governed and carried on upon benefit and loſs ; the 
fame being at this day, according to the Subſcriptions, 
about four hundred thouſand pounds, which the leveral 
perſons Subſcribers may ell, transfer, and diſpoſe of ; but 
they can no waystake out the ſame : The great Stock may 
be increaſed, if the Company ſhall ſee occaſion foto per- 
mit ; but they are very cautious of the ſame, for that the 
greater the dividends, the more reputation the Stock 
bears, which above all things is to be maintained ; how- 
ever directly upon his own account, no perſon can have 
above ten thouſand pounds Stock there, nor can he have 
a compleat title, till he is made a Free-man of that Socie- 
ty ; their returns are very profitable, and of late very 
rich, and have many places of great importance in Inaja, 
as Meſlopotam on the Coaſt of Cormendel, Bombay, Surat, . 
Fort of St. George, Bantam, &C. 

V. The Dutch having found relief in their diſtreſs from 
the Britiſh ſhore, againſt their powerful Enemy, found 
alſo a pattern to carry on Commerce ; they not being 
wanting in the imitatingthe Incorporationof a Company, 
trading to thoſe Places which they poſſeſſed in the Eaft- 
Þdies ; and therefore in the year 16032. leave was granted 
from the States to traffick into thoſe parts betore all 
others, during the ſpace of one and twenty years, the 
which was granted them, in conſideration of five and 
twenty thouſand Florins, which they promiſed to pay to 
the States during the firſt ten years; thus reduced all into 
one Company, Amſterdam had one moiety, Midleburg in 
Zealand .a fourth part, Delph, Rotterdam, Horne, and En- 
chuſen had each of them atixth part, the whole Stock of 
this Union amounting to ſix Millions of Livres, or fix - 
hundred thouſand pound Sterling. | 

For the dire&tion of this Trade, and the Intereſts of the 
Aﬀeociates, they haveeſtabliſhed in either of thoſe Towns, 
a certain number of Adminiſtrators, at Amſterdam twen- 
ty, at Midleburg twelve, in either of the reſt ſeven; and 
if any one dies, the Chamber of the Place names three, 
of which either the Srates General, or the Magiſtrate of 
the Town chuſeth one. | 

Thoſe Chambers chuſe ſeventeen among the Admini- 
\trators, that is to ſay, Amfterdam eight, Midleburg four, 
_Delph and Rotterdam ewo, Horne and' Enchuſen two ; _ 
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the Seventeen are choſen alternatively, ſometimes at 


 Midlehurg , ſometimes at North-Holland, they which arg 


called together tq reſolve joyntly of how many Ships, and 
of har Equipage and le hos they ſhall +; 6 the Þ ler, 
which they mean to ſend, and to what Fort or Coaſt they 
ſhquld go. hs mbly is held fix years together ac 
Amſterdam, and. atterwards two years at Midleburg, and 
then again at erdam; by the Conditions of the Ac- 
card oe Ships muſt return to the ſamg Port from which 
they parted; and the Spices which are left at Midleburg, 
and other Chambery are diſtributed amongſt -chem by the 
weight of Amſterdam, and the CPE which hath ſold 
her Spices, may buy fram other Chambers. 


merce with reputation, not as ſim 
as1 

of the States, Alliances with many of the Princes of thoſe 
parts; as with theKings of Sian, Quadoen, Patam, Fobor, 
the Heir of Mataca, Bornean, Achin, Sinnatra, Baretan, 
i vcore and other Kings of Fats ; they have made them- 
elves abſolute Maſters of the Iland of Amboyna, but by 
what means ?—— Where they have a Preſident who go- 
yerns in their name; at Banda they have a Fort for a 
retreat, where they muſt deliver the Spices at a certain 
Price ; in Trinate they haye another a Mile diſtant from 
that of the Portugals ; at Magnienethey have three ; at A4o- 
tire one ; at Gilolo they have taken that which the Porru- 
gals have built; and indeed whatſoever either can, or may 
conſiſt with their Intereſt in thoſe parts, they have in- 
rolled, and by that means almoſt the Trade of the whole 
pices of the Faſt. 

VI. So likewiſe the moſt Chriſtian King hath wichin 
oy years eſtabliſhed{uch another Trading to thoſe Ezſtern 

arts. 

And in England we have ſeyeral others, as that of tra- 
ding to Turkey, that of Aprica to Guiney, and ſeveral others, 
dividing the ſeveral Trades accorg to the Coaſts and 
Places where they are appointed, SPiding them to in- 
trench or incroach on each other ; ſo likewile to all ather 
his Majeſties Subje&s on ſevere Penalties. 

VII. Now it is not the dividing of the Trade into Com- 
panies that can anſwer the expectation, but ir is the divi- 

Ooa4 ding 
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. By this Qrder*they haye bicherrocontinued this Com: * There are 
| e Merchants only, bug now ſome 
they were Soveraigns, they have made in the Names '*u9ns 
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viding the Trade into Companies, where the places 
bear it; as 'that to the Indies, Turkey, Hamborough, and 

- Tome others: But to ſome others, as the Canaries, France, 
or any of thoſe places on this ſide the Line, it has been 
conceived the Trade will not anſwer it, but the 'ſame 
would be better diſtributed, either into the Trade of vo- 
Ithtary Aſſociations, or ſingle Traders ; others perhaps 
would refult into Monopolies, if incorporated ; however 
the Standard rule is, to know whether the Trade of the 
Place will bear a Company, ornot. + 

It-is Foreign Tradethat is the main Sheet-Anchor of us 
Iſlanders, without which the Genius of all our ofeful ſtu- 
dies, and the which renders Men famous and renowned, 

-- wot makethem uſeleſs and inſignificant to the Publick ; 

.. when Man has fathomed the bottom of all Knowledge, 
whar'is it, if not reduced to Practice, other than empty 
notion ? If theInhabitants of this Iſland were learned in 
all the Languages between the riſing and ſetting of the 
Sun, did: know and underſtand the ſituation of all Places, 
Ports, and Countries, and the nature of all Merchandize 
and Commodities, were acquainted with the Order and 
Motion of all the Stars, knew how to take the Latitude 
and Longicude, and were perfetly read in the Art of 
Navigation, to what purpoſe would all be, if there were 
no Foreign Trade ? We ſhould have no Ships to navigate 
tothoſe Countries, nor occaſion to make uſe ofthoſe Lan- 

.. guages, nor to make uſe of thole Commodities; what 
would this Iſland be without Foreign Trade, but a place 
'of Confinement to the Inhabitants, who ( without it ) 
could be but a kind of Hermites, as being ſeparated from 
the reſt of the World ; it's Foreign Trade that renders us 
rich, honourable; and great, that gives us a Name and E- 
ſteem in the World, that makes ns Maſters of the Trea- 
ſures of other Nations and Countries, and begetsand main- 
tains'our Ships.and Sea-men, the Walls and Bulwarks of 
our Country ;' and were it not for Foreign Trade, what 
would become of the Revenue ("as one hath ingeniouſly 

Les advants- Obſerved ) from ſix to tight hundred thouſand Pounds 
ges de Com- for Cuſtoms, and what would the Rents of our Lands be? 
Zaft-Is = The Cuſtoms would totally fail, and our Gentlemens 
7 Rentsof thouſands per annum, would dwindle into hun- 
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VIII. Merchants in England were always favourably 
provided for by the Common Law of this Kingdom. By _ | 
the ancient Laws of King Alfred it was provided, De- yt n 
fendue fuit que nul Perchant-Alien ne hantaft Angleterre, 7,,. Ze, 
kozſque anx quater Foires, ne que nul demeuraſt in la terre Zthel, cap. 2, 
outer quarante jours : Mercatorum navigia, vel imimicorum 
quidem quacunque ex alto (nulls jattata tempeFatibus ) in 

um aliquem invehentur tranquilla pace fruuntur, quinetiam 

6 maris atta flultibus, ad domicilium aliquod illuſftre, ac pacis 
97 wa donatum navis appulerit inimica, atque iſtuc naute 

confugerint, ipfi & res illorum omnes anguſta yo potiuntur. 

| IX. Again, by the Grand Charter of our Liberties, 

they are provided for in theſe words : Omnes Mercatores Magna Charts; 
ms public antea prohibiti fuerint, habeant ſalvum & ſecurum cap. 30. 
conduttum, exire de, Anglia, © wvenire in Angliam, & morari, 

O& ire per Angliam, tom 1:y terram, quam per aquam, ad 
emendumwel vendedum ſme omnibus mals tolents per anti- 
quas & reftas conſuetudines praterquam in tempore guerre. Et 
ſmnt de terra contra nos guerrina, & tales imveniantur in terra 
moſtra in principio guerra, attachiantur ſine dammno corporum 
ſurum, wel rerun, donec ſciatur a nobs, vel a Capitali Fuſti- 
ciario noſtro, -quomodo Mercatores terrg noſtre trattantur, qui 
menc inveniuntur im terra illa contra nos guerrina ; & ſi noſtri 
ſalvi fint, bz alit ſalvi ſint in terra noftra. ' 

1. By which ir is declared, that all Merchant-Strangers 
might be publickly prohibited to trade into this Realm, 
be they in Amity, or otherwiſe. 

"-2. All Merchant-Strangers in Amity, except ſuch as 
be ſo publickly prohibited, ſhall have ſafeand ſure con- 


du in ſeven things. F —_— 
1. To depart out of quod non 64 
2. To come into tum de his qui 
3. To tarry in England. temporariam 
4. By hs and Land to go in, = Lo mg 
and through Hetignden 
5. To buy and fell. |, fed ut de 
6. Without any manner of evil Tolls. ſubaitis perp'- 
| 7. By old and rightful Cuſtoms. Pat. bm 


amis aliena : eft ac ſub hoc nomine continentur ſimul alii opifices oo artifices quorum queſtus 

pace amat, non bellum, Grotius de Fure Belli, lib, 3. cap. 11.5. 12, 

"XR. Bur concerning ſuch Merchant-Strangers, whoſz , 

Prince is in War with the Crown of England, if -7 are 
| ound 
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found within the Realm, at the beginning of the War, 

they ſhall .be attached with a Privilege and Limitation, 
| 5.e. without harm of Body or Goods; with this imitation, 
* That is, the Bntil it bs known to the King, or his Chief Juſtice *, haw 
Keeper of the Merchants of England arc uſedand intreated incheir our 
Realm in his try, and accordingly they ſhall be uſed in Englang, the 
abſence. hi fame being Jus Belli, But for Merchant-Strangery that 
rs a9 come into the Realm after War begun, they may be dealt 
wenda ſunt ju- Withal as open Enemies, it being the Policy of England 
ra Belli, Co. 2. ever tO entertain Merchant-Strangers fairly ; in the 18th 
Inftit. fol. 58- year of Ed. 1. in the Parliament Roll it is cantainedthus: 
Rot. Parliam, Civves London petunt, quod alienigesi Mercatores expellantur 
18 E. 1. fol.4- 4 Civitate, quia dicantur ad depauperationem Civium 8c. 
um. 55» Reſponſio Rex intendit quod Mercatores extranej ſunt 

idonei &+ utiles magnatibus, 8c. & now habet Concilium es 

expellendi, However , though great Immunities were 
Rot. Vaſem. granted them, yet they always found Sureties, that they 
18. Ed. 2s. (ould not carry out the Merchandize which they brought 


21, 


in. 

XI. And at this day, if they bring in any Merchandize 

into theRealm, and ſell the ſame for Monies, they are to 

4 Mi. 4+ cap. 5. beſtow the ſame upon other Merchandizes of - England, 
5 H. 4-c4P.9+ without Carrying ol any Gold or Silver jn Coyn, Plate or 
Maſs out, on forteiture ; the principal reaſon of this was 

as' well to preſerve and keep the Gold and. Silver within 

the Realm, as for the increaſe of the ManufaQtures; and 

the ſame at this day extends as wellto Denizens, ſo made 

by Letters Patents, as. Strangers ; however he may uſethe 

+ Stat, 17 E. ſame in payment to the King's Leige People, without t 
4-<.1.contirm- incurring the Penalty of the Statute of 4 H. 4. but yetin 
_—_ 3 7+ ſtrictneſs of Law, ought not to receive * any, Gold in 
* 8 H. 6.c.14. P2Y MENt. bh 
—_ XII. All Merchant-Strangers that ſhall be made Deni- 
22 H.8.cad. 8, Zens, cither by the King's Letters Patents, or by A& of 
1 Eliz, cap. 1, Parliament, muſt pay for their Merchandize like Cuſtom 
Co. 2. Inſt. fol. and Subſidy, as they ought, or ſhould pay hefore they 

42s were made Denizens. 

Leg. unic, Cod, NIE Every one that buys and ſells, isnot from thence 
de nund-Zy Al- to be denominated a Merchant, but only he who traffighs 
ceat.m Leg- inthe way of Commerce, by ImpartationorExportation; 
rare _ or otherwiſe in the way of Emption, Vendition, Barter, 

209. de verb, *Permutation, or Exchange, and which makss it his living 

faenip. (0 
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to buy and ſell, and that by a continued afliduity, or fre- 
vent Negotiation in the Myſtery of Merchandizing : But 
ſe that buy Goods to reduce them by cheir own Art or 
Indultry into other forms than formerly they wereof, are c. ejiciens 88: 
properly called Artificers, not Merchants : Not but Mer- «if. 
chants may, and do alter Gammodities after they have 


' bought .them, for the more. expedite Sale of them, but 


that renders them not Artificers, but the ſame is part of 

the Myitery of Merthants ; but perſons buying Commo- paul. de Caftr. 
dities, though they alter not the form, yet if they are fuch in Leg. eunf. 
as ſell the ſame at future days of payment forgreater price 4 7» 
thanthey coſt them, they are; not properly called Ar- 

chants, but are Uſ#rers, though they obtain ſeveral other 

names, as Ware-bouſe Keepers, and the like; but Bankers, 

and ſuch as deal by Exchange, arc properly called Aer- 

chants. 

XIV. The Wares, Merchandizes, Debts or Duties that F-N.B.1 17, B: 
Merchants have as joynt-Traders, or Partners, ſhall not 38 F-37- Ce. 
go to the Survivor, but ſhall go to the Executor oi him gg —_— 
that is deceaſed. gem pnnhract'F 

If ewo joynt-Merchants occupy their Stock, Goods, and amjus accre- 
Merchandize in common to their common profit, one of /cendi inter 


| them naming himſelf a Merchant, ſhall have an account P*7catores per 


1 ; : beneficium com- 
againſt the other naming him a Merchant; and ſhall ,z6,; hum © 


charge him as Receptor * denariorum ipſins B. ex quacunque nm haber, 

cauſa, & contrattu ad communem utilitatem ipſorum A. & B, * C0. ſup. Litt, 

provenient ſicut per Legem Mercatoriam rationabiliter mon- = fi oy 

ftrare poterit. | _— Ts 
XV. And as the Law eſtablifhes ſecurity for their E- 

ſtates, fo it gives chem other Immunities in their Com- 

merce; for if one Merchant draws a Pill of Exchange Martin verſus 

upon another, be it in-Land or out-Land, (if itbe by way _ : Jo 

of Exchange) the acceptance of the Bill by the party ſhall £1, 

bind him to that party, to whoſe uſe the Money in the Bill 

+ to be pajd, and he may bring his Action in his own 


name, per Legem Mercatoriam. 


And fo ics, if a third perſon, that is a Stranger to the, ... 
Bill, ſhall accept the ſame for the honour of the Drawer, it change, 
fhall bind him as effectually, as if he upon whom the Bill 
was drawnhad accepted it ; and this by the Cuſtom of 
Merchants. 

XVI. All other Subjets are reſtrained to depart the 


Realm, 


426 . Of Berehants, Book If. 
Mich. 12. & Realm, to live out of the Realm, and out of the King's 
13 Eliz, Dyer, Obedience, it the King fo' thinks fit ; but Merchantsare 

| f : Eli. i * not, for they may depart,” and the fame 15 no gontempt, 
375: they being excepted our of the Statute of '5_ R.-2, cap. 2. 
And by the Common Law'they.might paſs the Seas with- 

out Licence, chough nobirchandize. : 

XVII. It was once conceired, that thoſe Laws which 
were prohibitory againſt Foreign Goods, did not bind a 
Merchant-Stranger, butit wasruled otherwiſe: For in the 
Leagues that are now eſtabliſhed between'Nation'and Na- 
tion, the Laws of either 'Kingdom' are-excepted ; and 

19H. 1, therefore as the Engliſh in France, or in any other Nation 

in Amity, are ſubje& to theLaws of that Country where 

Tomlinſon qui they reſide ; ſo muſt they of France, orany other Country 

o rgnarr be ſubje& to the Laws of  Exgfand, when reſiderit here; 

5 Elix. _ and therefore if a French-man imports any Points, Laces, 
Exchecuer. Belts, Hats, and the like, they are forfeited. 

XVIIL. The marking of Goods is of a great conſe 
quence, as in relation to the ſetling the property of the 
Merchandize in the right Owner ; and in Courts of Ju 
ſtice, both the Civil Law and the Common Law hath a great 
reſped to the ſame, therefore the uſe has been, that every 
particular ' Merchant hath his particular Mark appropria- 
ced to him; by which means, if the perſon isof any value 
conliderable, as in relation to Commerce, his Mark is 
preſently known. | 

_ Every Merchant is to ſet down his Mark upon his Books 
ko —_— of Accompt, wherewith his Commodities are marked ; {0 
* give to each Companies and Socicties have their particular Mark : No 
Member a | Merchant ought to uſe another Mark, without leave firſt 
particular had ofthe Party-whoſe Mark the ſame is; for as Flags are 
hay oor the Enſignsthat give conuſance of the Nation whoſe Ships 
ſed orappro- *REY are, ſo Marks are to aſcertain the Owners of their 
priated, with- Property, without confuſion or damage : And though to 
our a particu- fet the Mark of another Man alters not the Property, yet 
as = _ it may work ſuch a detrimentas may be very miſchievous; 
Company HP and therefore by the Common Law of England, if F. S. ſhall 
Party, and fo maliciouſly fet the mark of F. D. upon his Goods, to the 
other Com- intent F. D. ſhall or may-be brought into any trouble, or 
panies. 2, Cr9- put to any damage or charge, an Action of the Caſe will 
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CHAP. VIL 
Df Factors. 


1. Fators, their qualifications gene- | pal 3 and of the like committed 
. rally conſidered, in reference to | | by the Principal, where to anſwer 
. their employment, 1 to the Fattir. 

I. Of Commaſſions, and the words in| VII. Of Gods remitted to ' Fafbors, 
the ſane, that qualifie them in and loſt in their poſſeſſion, who 
their employment bears the misfortune. 


' INF. Of Commiſſions to Fatfors that | VIIT. Bills of Exchange drawn on 


limit their afions, " the Father by the Principal, and 
CV. Of a Fattir that deals for ſeve- | - accepted, but” before day of - Pay- 
"Pal Merchants, of the' Obligatins | ' ment the Principal becomes Bank- 
that oblige, not oblige each_| ' rupt, whether the ſame muſt be 
other. 4. - paid. | 
V. Of their power, conſidered inre-.| IX. Of Freighting of Ships by a Fa- 
© ference to the diſpenſing with the | or, where he i obliged to ſee the 
Debtors of their Principals." '- ſame diſcharged. 
VI. Where the falſe Entry, or utfuith- } X. Of the. general Rules to br uſed 
fulneſs of the Fator, ſubjetts him | touching the Conflruttion of their 
to anſwer damage to his: Pranci- | ations. 


1. Factor is a Servant, created by a Merchant's Let- 

ters, and taketh a_ kind of. proviſion called Fao- 
rages ſuch Perſons are bound to anſwer the loſs, which 
happens by over-paſling, or exceeding their Commiſſion; 
but a ſimple Servant, or-an Apprentice can only incur his 
Maſters diſpleaſure. The Speniard hath aProverb, Quien 


* paſſa Commiſſion, fir ds Frets ; Bt Ine OOner 0% Cue 


miſſion, ſhall loſe bis Faftorage': But time and experiefice 
hath- taught them to know better things ; for. now it is, 
Swubolca la paga, Hy Purſe muſt pay for it. The gain of 
FaRtorage 15 certain, howeyer. the lucceſs of the Voyage 
proves.; and it is the prudence? of Merchants to chuſe ho- 
neſt and induſtrious.Perſons, for otherwiſe the Fator may 
grow rich, and the Merchant poor ; the -firſt being ſure 


, of his. Reward, the latter uncertain of his Gain. 


-- IL. In Commiſſions they now generally inſert theſe 

words : Dz/poſe, do, and deal therein as if it were your own; 

by which the aRions of the FaRor arg to be —_— 
oug 


422 Df Fadto2s. Book-NIT. 
though it turns to his Principals loſs, becauſe it ſhall be 
preſumed he did it for the beft, and according to tis dif 
cretion. Fs 

TH. But bare Commiſſion to a Factor, to ſell and dif. 
poſe, will not enable him to traſt, or give further day of 
payment; for in the due execution of his Authority, he 
ought on a Sale to receive ywid-pre' quo, and as he delivers 
one to receive the other ; ; otherwiſe by that means, as 
they may troſt fix Months, they may truft fixteen years: 

Nor by thevirtte dfthar Clauſe, of Doing as if 3t were heir 

7 ul A own, may they truit out to an unreaſonable time, as ten 

fon & Sad. Or twenty years inſtead of one, two, three Months, which 

decks. Bolt, is the cuſtotmary-time for the like Commodities: And fo 

z pare 103- It was adjudged,” where one had remitted Jewels to his 

Factor in Barbary, who diſpoſed of the ſame th Mulleſhack - 
the Emperour, for a Sum certain to be paid at a time, 
which being elapſed; the Factor not obtaining it, was 
forced to make.the ſame good to his Principal. _ -. 

-.. IV. Again, one andthe fame Factor may at for Teveral 

Merchants, whe.mnlt.cun the joynt riſque of his a&ions, 

rhowgh they are-mecer Strangers to.one another; as if five 

Merchants ſhall remit to one'Pattor five diſtinct Bales of 

Goods, and the Faftor makes onejoynt Sikt-oF them: to 

one man, who js to pay one moiety down, and the other 
atſix Months 6nd ; if the Vendee breaks before the cond 
payments each than muft'bear anequal ſhare of rhe loſs, 
and-be conugintedto accept of their Aivient of the Mony 
advanced. | _ : GS! 534 "0 


©". But if fucha FaQor dias, a Bill of Exchange upon all 
thoſe five Merchants, and one of them acceprs the fame, 
the others ſhall nor be' obligetl to: make good'the . pay- 
ment. | FT 7 Sb} 

| - © V. Andas the-authority and'truft repofed inPFattors is 
| = 2, 8 very great, -{d ought they be provident in their ations 
Heath verſus foi the benefit of their Principals; and therefore&ifFaors 
Turner, Winch, ſhall give time to a man for payrment of Moriits cohtraRt- 
24» 25 _eqd\on Sale of their Principals Goods, and afrerte"time 


3s elapſed,-thgy-ſhall fell Gogds of their own to {ach yor- 
Aons for rady Ga (leaving their Principatsunirectived) 
nd then ſuch Men break, .and become infvlveat;* chit Fa- 


'Qor in equity and honeſty ought to make good the loſſes, 
tor they ought not to Aiſlpence with the + ; 
| tgrf 
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their: Principals Momies, after they become due, and pro- 
curepayment of their own to. another mans loſs; but by 
the Laws of England they cannot be compelled. 
VI. Yetif Goods are remitted to a Factor, and upon 
arrival heſhall make a falſe Entry at the Cuſtom-houſe, or Leviſon verſus 
land them without the Cuſtomer, whereby they ſhall in- Kirke, rin. 7. 
cur a ſeizure or-forfeiture, whatſoever the Principal is en- 74,775: & 
damaged, he muſt inevitably make good, nor will ſuch 
eral clanſe help him as above : But if a Factor makes 
is Entry according to the Envoice, or his Letter of Ad- 
vice, and it falls out the fame are miſtaken, if the Goods 
ſhall be loſt, yer the FaRor is diſcharged. 
- And as fidelity, diligence, and honeſty are expeted 
from-the Facor;-for the Law requires the like from the 
Principal, judging the a& of one to be the a&t of the 
other; and therefore if a Merchant ſhall remit counterfeic 
Jewels to his'FaQtor, who Fells and diſpoſes them for va- 
Jaable Conſiderations, as if they were right, if the Factor 
| || receives any loſs or prejudice thereby, by Imprifonment, 
or other Punifhment, the Maſter ſhall not only make good 
the damage to the Factor, but alſo render ſatisfation. to 
> | the party damnified : and fo it was adjudged, where one 
 - | How was poſſeſſed of three.counterfeic Jewels, and having 
, | FaRtors in Barbary, and knowing one Southern, a Mer- 
| | chant, was reſident on the place, conſigns thoſe Jewels to 
| his Factor, who receiving them, intreated Souther to fell 
| thoſe- Jewels for him, telling him that they were-good 
1 
6 


Jewels; whereupon Southern, not knowing they were 

Gunterfeit, fold them to the King of Barbary for eight 

tundred pounds (they beitig worth really but one hundred 

pounds )'and delivered 'the Money to the Fa&tor, who ,,y . Tac 

remitted the ſame to How ; the King of Barbary not long x, x. &- a 

Ker finding himfelf cozened, committed Southern to Pri- part, 450. 

Þa till he repaid che eight hundred pounds. Whereupon Bridgman 126, 
bers coming for England, brought his Action againſt 127: Pavan 

, andhad Judpment to recover his damage; for the (7.4 in thar 

Principal thalt er for his FaRtor in all caſes where he Book. 


& pri ed&or wrong : And 16 it isin"Contradts, it wy = 
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VI. When Eacors have obtained a Prowenue of profit } 
for their Principal, they muſt be careful how they diſpoſe 
of the ſame, for without Commiſſion or Order they muſt I} 
be reſponſible. Goods remitted to;FaRors, ought in ho- | 
neſty to be carefully preſerved, fcr the truſt is (great that }| 
is repoſed ; and therefore a Factor robbed in an Account I 
brought againſt him by his Principal, the ſame ſhall dif: } 

* Southel's charge him *." And ſo it is if a Factor buys Goods for his | | 
: \> Principal, which afterwards happens to bedamnified, the | | 
<a Principal muſt bear the Misfortune: But if a Factor ſhall I 
yo e of the Goods of his Principal,and take Money that 
is falſe, he ſhall there make good the loſs ; yet if he r6 
ceives Monies, .and afterwards the ſame is by Edi& or 
Proclamation leſſened in yalue,. the Merchant, and not 
- the FaQtor, muſt there bear the loſs. | 
Again, inLetters of Credit, the Fator muſt be ſure to 
ſee, whether the Commiſlion is for a time certain, or to 
ſuch a value, or not exceeding ſuch a 'Sum, or general, 
in which he muſt have a careful Eye. 
VII. A Merchant remits Goods to his FaQtor, and + 
bout a.Month after draws a Bill on him,the FaQor having 
Effecs in his hands, accepts the Bill, then the Principal 
Ouare,If equi- breaks, againſt whom a Commiſſion of Bankrupts is x 
may nor re- Warded, and the Goods in the Factors hands are ſeized; 
lieve 1n ſuch it has been conceived, the Factor muſt anſwer the Bill 
notwithſtanding, and come in a Creditor for fo much 4 
he was enforced by reaſon of his acceptance to pay. 
IX. Ifa FaQor enters into a Charter-party with a Mx 
er for Freightment, the Contract obliges ham ; bur it be 
ladesaboard generally the Goods, the Principals and the 
Eading are made lable, and not the Factor, for the 
Freightment. | 
The Principal orders hisFactor, that as ſoon-ashe hath 
loaded (he having Moniesin his hand) to miake an Aſſy 
rance on the Ship and Goods, if the Ship happens to mil 
carry by the Cuſtom of Merchants, he ſhall anſwer the 
ſame, if he hathnegleRed his Commiſſion ; io it is, it ts 
having made an Anincs and loſs hath occurred, bs 
ought not to make a Compolition without orders frow 
His Principal. - TY | 
X. Generally the a&ions of FaQorsdo dependon Buying 
' Selling, Freighting, andallotherthe Heads that have _ 


4 


as 4. —_——— — g—n—_— —_ OC 


AC. «<4 Loa ——_—» a a a © a oa w£w£9AamanS D244 ac << —_ a a 


2 EMERY co oo HR REOSC  - —— 


Book 111. Df Facto!s; 


treated in the Second Book, by which their employment 
isuniverſal in Matters Maritime and of Commerce ; and 
the queſtions which would ariſe touching the ſame, if 
treated on, would be in infnitum: However theſe areto be 
the Standard-rules which ſhould govern their a&ions, viz. 
honeſty, faithfulneſs, diligence, and obſervingof Commil- 
ſion, or Inſtructions, which being conſidered,and weighed 
by thoſe that ſhall beJudge of their Ations, a right under- 
ſtanding and determining of the matters ariſing between 
them and their Principals, would ſoon be ended. 

But thoſe forts of Factorsthat have wanted thoſe things, 
ſeldom or never render any other account, but long and 
tedious Chancery-Suits, by which they not only have en- 


damaged their very Trade, but ſeek to marry their Prin- . 


cipals to a double afflition, by obliging them to ſue either 
2 ar, or that which is worſe, a naughty man. 

On the other hand, FaRors that behave themſelves 
worthily and prudently in the ſervice of their Principals, 
ought after their tedious ſervice be numbered amongſt 


. thoſe that juſtly challenge that worthy denomination of 


Merchant : And ſuch was he who never made breach of 
Commiſion in theſervice of hisPrincipal, but once; that 
was, when Wines were committed to him to diſpoſe of, 
but the price (by reaſon of a glut) fell,advice being given 
to the Principal ofthe ſame, who immediately in paflion 
writes to his Fator to take a hammer and knock out the 
heads ; but the Factor conſidering ( that leave muſt begi- 


'vento loſers to ſpeak) knew better things, and kept the 


Goods, fold them fortheir full value; and when Accompts 
wereto be made, inſtead of bringing to the Accompt of 
Wines, their heads knock'd out per order, worthily brought 
per contra, ſold at their intrinſick value. Such faithful Mi 
niſters, I ſay, juſtly deſerve that of our Saviour, ell done, 
&c. and to bs no more called Factors, but Merchants. 
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CHAP. I& 
Df the Laws of Natitre aud of Nations, 


1. Of the variety and contrariety ' of | the ſame. 
human 4#ions, and from whence | VIIE. Subjefts ought not to ſeek, Fu 
they Jprine. Nice in the Territory of another 

Il. Of the difficulties that happen in'| Prince, but 'in their own, unleſs 
the obſtrutting ow Inquiſition 'in'| the Defendant become 'Fugitive, 

_ finding that which is lawful. IX. Of Kingdoms - equal in Power 

NI. Humane Laws from whence they | canmt be commanded, but entreat- 
flow, and wherefore the Laws of | ed, may be to execute the Judg- 
Nature ate dbove ours. mnt of another 'by 'the Law if 

IV. No man naturally more a Fudge) Nations. | 
than another of Natures Laws. X. That ſuch power of executing the 

V. Natures Laws are inſtituted for] Fudgments or Decrees of any F6- 
inward goodneſs and virtue, but | reign Nation, extends not to thoſe 
State- Laws for quiet and repoſe. of Life or Honour. 

VI. Of —_ required by Kings | XI. Of executing the Judgments gi- 
againſt thoſe that wiolate the Laws | wenin a Kingdom abſolute, in anc- 
bf Nature or Nations, though the | ther that is atmexed by Conqueſt; 
fame touch not them, nor their, and of the difference of that, and 
Subjetts, and of puniſhing an| one by Uni. 
equal. | XI, Where that right fails in Plan- 

VII. Of puniſhing 'an equal , where | tations, and the "reaſons of the 
that right fails, ind the reaſons of ſame, 


I YyLain reaſon ſhews us, that Natural and Mathemati- 

cal Cauſes have more certitude thanCivil; for Na- 

ture is always uniform and alike in its operations : Hence 

fire always burns, and never wets; a'ftonein'the Air na- 

turally tends downwards, and never ſtays in-the-middle. 

In Mathematicat Cauſes, o dinarily the forms are ſuch, as 

have no middle interpoſed, as between even and odd ; 

there is no medium parti participationss, berween a right line 

* mquid na- and a crooked ; there is no middle fort of line ; thus two 

_ ſir ſpe” and two always make four. 

" jor Gon. 1h But civil and human actions proceeding froma mu- 
que bene ſecun- , —_" : 

tum naturam table and various Principle (the Will ®) cannot always be 

fe habent, non alike or uniform: And beſides the Will within, humane 

in depravatis. Ations without, are ſubje& to different Circumſtances, 

"a Polit, and to infinire Encounters; by reaſon of which chair 

cellive 
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ceflive number, they cannot be foreſeen while Men are 
making Laws : Hence we may underſtand wheretore it is 
faid, Omms definitio im jure eſt periculoſa ; and that ſummum 
Fs at ſome time may be found ſumma injuria ; as to ren- 
der a Man his Sword, when he is actually mad, &c. And 
as Circumſtance hath power to change the matter, ſo in 
the form of the Aion, it leaves in the middle a latitude, 
ſometimes inclining to one extreme, ſometimes to ano- 
ther. 

For Example, betwixt that which by precept we are 
commanded ever to do, and that which we are command- 
ed never todo, is 'placed that which is lawful for us Nanideo id 
now and then to do, or not to do, in matters of our own 2" velte, 
right ſo far as they ſeem expedient, or not expedient for fw7' ng 
us: Thus Foſeph is called a juſt Man, becauſe hethought of (thar is due in 
divorcing himſelf from Mary, though upon circumſtances Law ) quia 
he would not, &c. But that which perplexes us all here 24 volur. 
is, that this /icitum leans ſometimes more to the one hand, *"*x#archus 


, X ? apud Plutar- 
ſometimes more to the other, ſometimes more to that chumin a- 


"which is abſolutely good, ſometimes more to that which lexandro. 


is abſolutely bad; from whence grow ſcruples and doubt- 

ings, whether in ſuch twilight we really participate more 

tg than of darkneſs, that is, more of good than of 
ad. 

HI. Humane Laws grow moſt out of theſe middle 
things, ex medizs licitzs; and upon right examination we 
find, that a man hath nothing elſe to diſpoſe, for we (poor 
ſubordinate Veſſels) cannot ſo much as deliberate de ab/- 
lute debits, and abſolute illicit, for they were in force be- 
fore Man, Prince, or People were in being, and God hinr g,cjw de 7u- 
ſelf cannot now alter them, they flowing incrinſecally, re Betj ac Pa- 
either from his Sandtity, Wiſdom and Juſtice, as he is a <4, /. r. c. 1 
Creator and Governour ; or elſe they flow from Nature, $ 14: 
whoſe rule (according to Gods making ict by that which is 
in himfelf ) is right reaſon and honeſty. This upright- 
neſs of Nature, together with that obligation we have to 
be ſubje& to it, was not a moment ater us, and there- 
fore we could not determine any thing about it ; for 
which cauſe we have not a legiſlative Power to alter or 

Iminiſh any of Nature's Laws. | 
- TV. S. Paul tells us, of thoſe ho withcut any ofter knrom- 
ledge of God": revealed Will or Laws to man, were cendennable 
| P Þ 3 by 


Vaſqu. 11, 
Controv, 54+ 4+ 


428 Df the Lawg of Nature, Book PIT. 
by thoſe of Nature alone in the puniſhing the breakers thereof. 
No man is naturally more a Maguttrate than' another, 
otherwiſe what meant Cain, when after his Murder he 
cryed, Whoſcever ſhall find me, will ill me ? 

V. And though humane Laws remember us of thoſe 
things, yet it is not as if they gave their original and pri- 
mary force of obliging ; yea, reaſon of Stateis not buſied fo 
much about inward Piety and Vertue, as it is about pub- 
lick quiet and repoſe, or thoſe ations which regard ano- 
ther mans receiving right or wrong: And hence it is that 
great prodigality is not fo ſeverely puniſhed as a little rob- 
bery ; and that malus homo poteſt eſſe bonus Civves, the reaſon 
is, becauſe though he may do himſelf wrong in his own 
rights, yet he may always do other men right in theirs; 
neither is there any clear reaſon, wherefore thoſe leſſer 
ſins and impieties ſhould be puniſhed by any but God, who 
is wiſeſt to know them, juſteſt to weighthe merit of them, 
and powerfulleſt to puniſh them. 

This is the ſtate of God's, and of Nature's Laws, to 
which we are all equally obliged, but our floating and cir- 
cumſtantiated Laws are only to give a rule for an equal 
and mutual community inthings, which God and Nature 
gave us to diſpoſe of as we would our ſelves. 

VI. Hence it is, that Kings, and ſuch as have equal 
power with Kings, have a right to require Puniſhment, 
not only for. Injuries committed againſt themſelves or 


their Subjects, but for them alſo that do not peculiarly 


touch themſelves, whatſoever the perſons that dounman- 
ly violace the Law of Nature or of Nations, for the libe 
: by punifhments to provide for humane Society ( as hat 
Grits de Fur been already mentioned) was in the hand of every Man ; 
Bel P43 Lur after Commonwealths and Courts of Juſtice were 
cw, lth, 2, caf» : , 
ws * ordained, it reſided in the hand of the higheſt Powers, 
110t properly as they are over others, but as they are 
none : For ſabjeRion to others have taken away that right; 
yea, ſo much more honeſt it is to vindicate other mens ut» 
juries than our own, by how much more it is to be fear- 
ed, chat a man in his own by too deep a reſentment my 


cither exceed a meaſure, or at leaſt infe& his Mind ; how- 


ever, this right of puniſhing an equal remains ſtill in thoſe 
places where the people remain as in great Families, 


not in Cities, or under ſome Goyernment; and my 
ore 
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Book LIT. and of Nations. 
fore thoſe that have now Poſleflions of any parts of the 
New World, or American Iſles, till they have either vo- 
luntarily ſubmitted to a Government, or put them and 
their diſcovery into thehands or protection of ſome Prince 
that may exerciſe power, there remains the old and natu- 
ral right of puniſhing for offences: So likewiſe where per- 
ſons ſhall beaſfaulted by Pirates on the Seas, if they be 
overcome, they may be immediately executed by the Law 
of Nature; for otherwiſe there would be a failure of pow- 
er to puniſh ſuch : befides, the old natural liberty remains y;Je Chap. pi- 
in all places where are no Judgments ; ſo where they are racy, $.1 1,12, 
taken and brought to a Port, and the Judge openly refuſes 
the Tryal of them, or that the Tryal of them cannor be 
had, without an apparent detriment and loſs to the Cap- Le. extar. D. 
tors, Juſtice may be done upon them by the Law of Na+ 44d metas, 
ure, 

VIL Two Pirates reſolving to affault and rob the next 
Veſſel they meet with, ( not knowing each qthers condi- 
tion or detign) encounter, and the one happens to be over- 
. come by the other ; the queſtion is now, whether the 
above-mentioned right ſo far remains, as that theſtronger 
may execute him whom he hath overcome? RightRealon 1; ,,, ,.q4je 
dictates, that the evil-doer may be puniſhed, not who faciendoquad 
ſhould puniſh him ; but that Nature ſufficiently ſheweth, deber, redder 
that it 15 moſt conyenient to be done by him that is Supe- — ado quod 
riour; = doth it not demonſtrate this to be neceſlary, — _ 
except Superiour be taken in that ſenſe, that the evil-doer jftinatis, ad 
be thought to have made himſelf thereby inferiour to any pznas ferendar 
other, and to have as it were degraded himſelf from the feſtinats. 
order of Men into the number of Beaftsſubje&tto noMan, 
and ſuch are Pirates, who have no.other denomination 
but Night-wolves, or Beafts of Prey. By Nature it is or- 
dained, That the better command the worſe : And Ariſtotle jig, ,, pe. 
faith, The worſe are provided for the uſe f the better, as well 14. 
Naturals as in Artificials. It follows hence, that at leaſt 
2 guilty perſon ought not to be puniſhed by another equal- 
| quile , to which purpoſe is that Saying of Chriſt, #>s- 


Joever of you w without ſn (that is ſuch tin) let bim throw the 
| frſ# fone. Pertinent 15 that ſaying, The Sentence can have 
no authority, where he that judgeth x to be condemmed : From 
whence it follows, thax the right of puniſhing in ſuch caſe 
at ſuch time caſes, 


Pp 3 | VIII. On 


439 Df the Laws of Nature, Book 11. | 


VIII. On the other hand, Subject that have juſt cauſe 
of Action, and inhabit under their own Soveraign, oughe 
not to wave his Juſtice, and fly into the Territory of ano- 
ther, but ought to ſeek it in their own, unleſs the De- 
fendant becomes Fugitive. One Richard Hieron being a 
Merchant of London and Leige-man of the King,and born 
in England, commenc'd a Suit againſt F. Walden Mayor of 
the Staple of Calice and other Merchants of the Staple,cau- 
1:4 them to be arreſted in Flanders in the Courc of the 
Duke of Burguxdy, held in Bruges, for certain Injuries ſup- 
poſed by them to be made within the Jurifdi&ion of the 
King of England at Calice, and after the Defendants did ap- 
peal to the Parliament at Pars, and were there diſmiſs'd 
by a Judicial Sentence, for that they had no Cognizance 
or Ground to inquire or examine matters commirted with- 
in the Juriſdiction of the King of England, and by his Sub- 
jeds there inhabiting in a Foreign Court, the Record does 
make mention, that this was an act ſo derogating from the 
Law, and of fo high a Contempt, that 1s was enacted, 

R:t. Parl. ue bziefe de P2zoclamation ifſlera , lup commaundant a 

w = p th ſurceaſer ſon dit actions, & que s'il ni apzes ſne les dits 

Roils Abridg- Defendants hozs del Realm d* Angleterre pur afcun matter 

ment, tir. Pre- Determinable under the Juriſdi&tion and Obedience of the 

rogative. fol. King of England ou Von it adjuriſdiction, the Judgment 

176 given—— dongque il ſerra, #c, he ſhall be put out of the 
Proteion of the King of England, and forfeit all his 
Lands, Tenements, Goods, and Chattels, and that no 
Pardon fhall be to him available. 

IX. Yet Kingdoms which are equal in power, and ha- 
ving no dependance oneachother, cannot be commanded 
nor correRed of another ; but if there be a queſtion, to 
execute the Decree or Judgment of one in the Territory 
of the other, there may iſſue forth a Commiſlion of En- 
treaty under the Seal of that Court where the Judgmeait 
was given, or atleaſt under the Great Seal of the Prince, 
directed to the Judges in chat place where the Defendant 
is reſident, and the Judge to whom the ſaid Commiſſion 
is directed may award Execution, according to'the Laws 
of Nations : And 1o it was adjudged, where one having 
recovered a Debt before the Governour of Freiſiand, the 
Defendant upon that fled for Ergland, the Governour, #t 
the requeſt of the Plaintiff, iſlued forth his Commilicn - 
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| taken, upon, which he brought his Haheas Carprs, and ad- Pp — 


- fonis, leſt the Stranger be induced at another time to do 


vs; Natious. 432. 
Requeſt,direed Ommibas Magi ratibus.infr aRegnumAnglia, , Fac. in B, R» 
rogans, to:make' Execution of the ſaid Judgment; upon Rolls Abridg- 
which the Judge of the Admiralty in England iflued forth ment, Wiers 
an Execution of that Sentence, and the Defendant was > Upon © 


judged the Senzeace well executed by the Laws of Nations, 
and according to the Common Law of this Realm. 

So likewiſe if a Dutch-wan. takes up Goods at the Port 
of London, and gives a Note under his hand for the pay- 
ment of the ſame, and then flies into Holland, the Vendor 
may apply himſelf to the Lord Mayor of London; and up- 
c: proof of the delivery, and. the Sale of the Goods, the 
Lord Mayor making x Certihcate of the ſame, and fending 
it under the City-Seal dire&ed, as above, they of Holland 
will and do execute the {ame upon the Party. 

Herein this laſt Caſe differs from the feſt ; for by the 
former, if there ſhould fall a queſtion about the incerpre- 
tation of the Judgment or Sentence, the ſame cannot be 
done, for they are not to examine the fame ; and the rea- 


the like, and ſo diſlolve the Judgments whereof they 
ſhould demand the Execution, the which would be done 
more through jealouſic of the State, than for any injuſtice 
in them: Betides, the Judgments or Sentences, which are 
mattersof Record, and ot the greateſt ſecurity in a King- 
dom, the preſumption that they were juſtly given, ſhall 
always be underſtood. 

X. Butin the latter the ſame may be examined, that is, 
the Merchant may be heard as to his legal defence, either 
to the lefIcning or difcharging the debt or damage, but 
againſt the teſtimony certified, no objeian can be made, 
but the ſame is admitted as legally proved. 

But if there be a queſtion of honour or life, there they 
may not execute the Judgments of Foreign Judges, eſpeci- 
ally if they have not knowathe merit of the cauſesor ſeen 
the Informations, or heard the Witneſſes; but more 
eſpecially in Fng/qand, for there can inno reſpe& whatſo- 
ever the life of a man(let his offence be never fo heinous ) 
be brought to puniſhment without a legal: Tryal *, and * Cole 4. Ins 
thatby the producing of Witneſſes wiv4 woce to his face; ftit-folr 38 
yet Princes tor the reſpe& they bear each other, and for 
the Good of Juſtice, though they cannat at the bare re- 


Pp4 queſt 


432 Df the Laws of Natute, Book III, 
queft of the Judges of another Prince, put them to death ; 
yet they may for ——_— puniſhments (which ought to 

made upon the places where the fa& was committed ) 
* Swede Juſt. yield the natural Subjed to his natural Prince, unleſs the 
& Fure,l. 3. Prince to' whom the Fugitive is fled, finds that he is unjuſt- 
gu- 1+ Art. 7. ly purſued, for in ſuch caſes he is not bound to yield them; 
meas Ea, he is forbidden by the Law of God toreſtore a bond- 
aliquos 7 man, which is fled into another man's houſe, to avoid 
ferre, quam the fury of his Maſter. 
tmmenſam XI. And as the ſame is in caſes Foreign, fo likewiſe in 
multitudinen, thoſe Eſtates that are under the Crown of England ; and 
Path z therefore if a Man recovers againſt * 7.S. in the Kings 
Car. 2. in B.R, Bench in England, and then the Defendant flies over into 
in Hibern, in- Ireland, the Judgment may be certified over into the 
ger Warde and Chancery in Ireland, and they may by Mittimws ſend it into 
_ theKings Bench there, and they may award execution, or | 
otherwiſe the party may bring his Action of Debt on the 
ſame ; ſo the like has been done for Decrees given in the 
Chancery in England, which have been exemplified under 
the GreatSeal, direted to the Kings Lieutenant, for the 
putting the ſame in execution there; butin no caſe a Judg- 
ment given in England may be certified over under any 
other Seal, but that of the " ban One. 

But in Scotland it is otherwiſe ; for that is a Kingdom 
abſolute, and not like Feland, which is a Crown annexed 
by Conqueſt, but the other is by Union; andthough they 
be united under one Prince ad fidem, yet their Laws are 
diſtin&, ſo as if they had never been united; and there- 
fore the execution of the Judgments in each other, muſt 
be done uponRequeſt, as above, and* that according to 
the Laws of Nations. | 

XII. But in Colonies or Plantations, which are reduced 
into the condition of great Families, have not this Right 
of Requeſting, for they are governed by the Lawspreſcri- 
bed by the Soveraign of the fame, who may ſet Juriſdiai- 
ons, and make them places priviledged not to have the 
perſons attached or arreſted in any other places, but with- 
in their own bounds; ſo likewiſe upon their firſt forming 
or Inſtitution, may ſo declare that forany Debt or Con- 
tract made or done in any place but in that of the ſame 
Plantation, they ſhall not be impleaded ; and therefore in 
Virginia at this day, if a Man contradts a debt in Bugland 

vs 
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flies to the ſame, he cannot be there impleaded : But ifa 
man takes up Goods, and carries the ſame over thither, 
there he may be ſued in the place ; ſo likewiſe if it can 
be proved he carried over the Money borrowed, and this 
amongſt others of the Laws and Conſtitutions of thoſe 
Plantations, is preſerved inviolably, the ſame being as it 
were apledge and general fafety, which is given to thoſe 
Inhabitants that ſhall reſort thither, and there plant 
themſelves for the good of the place; and although thoſe 
that thither fly, by reaſon of great andunreparable loſſes, 
have contracted far beyond their ability to fatisfie, 
a failure of which, in ſtri&neſs of Law, may (if the Cre- 
ditor pleaſes) oblige their Bodies to Impriſonment; yet 
doth it not thence follow that the ſame ought to be ex- 
acted ; for though the Carcaſs of man may gratifie the 
__—_ of the Creditor, yet it never can pay the debt; 
wherefore if thoſe ends by themſelves in a moral eſtima- 
tion be not neceſlary; or, if other ends on the oppoſite 
occur, not leſs profitable or neceſflary ; or, if the 


. ends propoſed by Impriſonment may be attained another 


way, it will then follow that if there be nothing of obliga- 
tion on the Debtors part, to render himſelf a Priſoner to 
the Creditor, that then if the ſame can or may be avoided 
by flight, theſame in conſcience may be done; according 


to that of Cicero *, It was not fit - to diſmiſs him being * 4d Quintin, 
e inquired after, and Traft. 1. 21. 


brought to Tudgment, but that be ſhould 
brought to , 7 was not neceſſary. 
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